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Preface

‘Courage is to have fear but to do it anyway.’
(B.S.,2013)

In August 2010 I was working in a multi-national environment, had nice col-
leagues, and was fortunate to work in all of ‘my” three languages. I had just
received my first working contract for a full-time position. And yet, I felt
that something was missing. I did not feel strongly connected to the content
of my work. I don’t consider myself as an academic per se but as someone
who likes reading, reflecting, writing and identifying connections between
seemingly unrelated things. In a way, I had a feeling of estrangement. How-
ever, working in an inspiring and dynamic environment had turned out to
be impossible at that time.

Changes often occur unexpectedly, though. Six months later the great
opportunity arose to study a really fascinating topic in-depth: the role of dis-
cretion in EU negotiations and national transposition processes regarding
European directives and the link between discretion and the legitimacy of
these directives in national law. Transposition and the problem of non-com-
pliance in this area has been a topic of lasting academic interest. In this dis-
sertation deficient transposition certainly is a relevant part of the story but
it remains a sub-plot. The spotlight is on discretion which has everything an
intriguing research puzzle needs, involving tensions (discretion and law /
legitimacy) as well as seeming contradictions (discretion impeding but
apparently also facilitating the transposition of directives into national law).
In short, discretion is a topic that in a number of respects matters, not least
in the light of the alleged (democratic) legitimacy deficit of the European
Union. But apparently research on discretion had left gaps and I was happy
to be entrusted with the task to try filling a few of them.

Since then five years have passed. In retrospect, being a PhD candidate
was demanding. This was not only due to the content of the job. It was also
challenging to work as a ‘non-Dutch’, ‘non-lawyer’, ‘non-Leiden alumni’
in an environment with people mostly sharing one (professional) identity.
Looking back, the situation I was then in appears funny to me now. Sure,
my personal and academic background was different from many of those
around me, which explains why I was considered the ‘vreemde eend in de
bijt’ (= ‘the odd one out’). On the other hand, though, I felt a strong connec-
tion with my topic. Just like discretion I could not readily be labelled.

Studying discretion was exciting. I liked the polyphony of voices which
emerged from academic debates and the interviews I conducted. I liked
catchy descriptions of discretion, such as the ‘beauty of vagueness’ — though,
in my eyes, discretion turned out to be more than just the implication of a
vague or broad concept. My dissertation seeks to underline that its ‘beauty’
exists, namely in the way it enables Member States to integrate EU rules into
their own legal framework without necessarily breaking off traditionally
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grown structures. Less easy but nevertheless interesting, was tracing dis-
cretion in directives’ texts. Like a babushka doll, discretion can take many
forms therein.

The PhD-period has a special place in my personal biography. It was a
privilege to have the means to set up and conduct my own research project
for which I am very grateful.  have learned a lot about myself and the world
around me. I fully agree that a dissertation is no comfort zone as one of my
supervisors once put it — and it should not be one. But every now and then
also discomfort can be eased by the help of others. In this respect, I'd like to
thank my supervisors, Wim and Bernard, not only for their effort, time, input
and flexibility but especially for supporting me in taking postgraduate cours-
es and involving me in research projects. Organising and conducting the field
work would not have been possible without the help of Josien Stoop, from
the Ministry of Infrastructure and the Environment, who spared no effort in
providing me with relevant documents, valuable contacts and knowledge.
I'am very grateful to all my respondents for sharing their time and expertise
with me. Here, I like to thank in particular Rob Duba, working at the Min-
istry of Infrastructure and the Environment and Bert Jan Clement as well as
Melanie van Vugt from the Ministry of Health, Welfare and Sports who were
very approachable and cooperative.

Other bright and kind people have supported me in one way or the
other, by joining me on this journey. My special thanks go to my sister Jack,
for proofreading parts of the book, despite her tight schedule: I am very
proud of you! Tom for offering so generously your help from a distance:
there should be many more of you in academia. Nathalie, for helping me
with tricky layout questions, and joining me in what we both love doing in
order to relax: dancing! Additionally, I am very thankful to my colleagues:
Hans-Martien for our inspiring conversations in earlier stages of the project,
Claar for your continuous involvement in it and belief in me: I still hear you
saying: ‘Josy, you are going to make it. I know it!" I am very grateful to you,
Elly, for supporting me morally: I enjoyed our weekly laughter and chats
about the most important thing in life: family; and Marga: you have inspired
me and I admire your diligence and will power. Furthermore, I appreci-
ate every input and support of colleagues that took a sincere interest in my
research project and me as a person. Finally, I am greatly indebted to my
dear friends, close by or far away: friendship does not know any distance!
Thank you for enriching my life! Apart from this group I warmly thank
Michel for his patience and understanding, and Niek for regularly dropping
a line to ask how I am. Last but not least, I am particularly grateful for the
support of my mother. Without your daily encouragements and unshaken
belief that your ‘little” daughter can do it, I wouldn’t have made it. You are
right, ‘the road is tough, but the driver is tougher!”
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I like to dedicate this book two my father and stepfather. Both of them
passed away unexpectedly while I was working on it, and very sadly, can-
not share this special moment with me. Nevertheless, in their very own way,
they contributed to this work.

With every ending comes a new beginning. Now I am open for new chal-
lenges and the best period (s) of my life still to come!
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PART 1

INTRODUCTION AND
THEORETICAL BACKGROUND






1 Unifying diversity

1.1 INTRODUCTION

In the introduction to the dissertation, discretion in European Union (EU)!
directives is presented as the focus of the study. The context in which discre-
tion comes into play is addressed and the legal and political implications
it is assumed to have are mapped out. The debate on discretion has pro-
vided input for the research and given rise to questions which are intro-
duced together with the envisaged approach to address them. Discretion
is approached within a European as well as a national legal context. The
discussion below therefore alternates between these two levels and revolves
around three major subject matters that are interlinked in this context: dis-
cretion, implementation and legitimacy. Whereas discretion is addressed at
length at a later stage, the concepts of implementation and legitimacy are
further elaborated in the subsequent sections.

1.2 DiscRrRETION

EU law strives to unify or harmonise national laws. However, looking at
directives, one of the EU’s main legislative instruments, their provisions
regularly provide Member States with the possibility to depart from EU
rules. For instance, the EU aims to establish a common market for pyrotech-
nic articles meaning the free circulation of fireworks and other pyrotechnic
products. And yet, despite the aim of one single market for pyrotechnic arti-
cles throughout the EU, Member States are allowed to restrict the posses-
sion, use, and / or the sale to the general public of specific categories of fire-
works and other pyrotechnic articles.? In another case, not dealing with the
market access of goods but with the access of non-EU third country nation-
als to Member States’ territories for the purpose of highly-skilled employ-
ment, harmonisation at a minimum level leaves the possibility for Member
States to continue applying their own national rules alongside European
ones.3 The flexibility that Member States apparently have in implement-
ing EU rules, and which is a fundamental characteristic of European Union
(EU) directives, is known as discretion. Discretion takes centre stage in this

1 For the sake of clarity as well as consistency the term European Union (EU) is used
throughout the dissertation, even if this includes reference to instruments of the legal
framework of the former European Community (EC).

2 See Article 6(2) of Directive 2007/23/EC, in short: Pyrotechnic Articles Directive.

3 See Article 3(4) and 4(2) of Directive 2009/50/EC, in short: Blue Card Directive.
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book. Discretion does, however, not only flow from the directive text. Direc-
tives grant discretion by design in accordance with the EU treaty: directives
prescribe the result that Member States have to achieve; how they do so, i.e.
by means of which forms and methods, is up to them.

With a view to the general legal context discretion has, in fact, been
defined in various ways and found difficult to frame in a ‘conclusive defini-
tion” (Brand, 2008: 218; see also Gil Ibafiez, 1999: 199; Handler, 1992: 331). In
the context of implementation it can be understood as providing a range of
options to the authority in charge, all of them being compatible with the law
to be implemented (see e.g. Calvert et al., 1989; Dimitrova and Steunenberg,
2000; Franchino, 2004; Thomson, 2010). But views on discretion differ in
legal as well as political studies, especially with respect to the relevance and
role it is supposed to have not only within an EU context but for legal sys-
tems more generally. This makes discretion a challenging concept but also
one which is worthy of closer examination. This study particularly seeks
to explore the role and effects of discretion within the context of EU and
national decision-making processes regarding European directives. In doing
so, it also takes into account insights from the study of discretion in broader
national legal contexts.

The delegation of discretion from the legislature to the executive branch
of government, meaning the administrative apparatus of the state, has to be
seen in the light of modern legal systems that seek to cope with the amount
of tasks they have to fulfil. To this end, legislatures do not produce detailed
legislation but leave the elaboration of rules to the administration that has
to apply them in practice. Hence, the importance of discretion for both leg-
islature and administration: while the former grants discretion to achieve
swift and efficient law-making, the latter needs flexibility for the implemen-
tation of generally formulated rules into specific contexts (e.g. Bakker and
Van Waarden, 1999). The delegation of discretion from the legislature to the
administration is not only evident from the development of the liberal con-
stitutional state to the social welfare state. It is also evident at the EU level.
The history of the EU has also been marked by a growth of competencies
and scope of new policies which both have been described as ‘one of the
most striking features in the development of Western European Politics in
the last 15 years” (Dimitrova and Steunenberg, 2000: 202).This development
has progressed further ever since. Growing economic and monetary inte-
gration affecting also other fields (e.g. consumer protection, health care) has
led to an increasing reliance on administration. Some therefore conceive the
EU to be a regulatory state (Majone 1997; 2002; 2005), while others refer to it
as a system of multi-level jurisdictions or multi-level governance (Hooghe
and Marks, 2001) where besides public actors, unelected actors are also
involved in the preparation and application of EU rules (Vibert, 2007: 129-
143; Corkin, 2013). The role of independent (unelected) regulatory authori-

4 Article 288 TFEU, formerly Article 249 TEC.
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ties and the administration in particular, has been described with regard
to both national and EU contexts, as boiling down to a ‘fourth branch of
government’ (Vibert, 2007: 2; Corkin, 2013: 642). Leaving aside whether or
not this is an apt description of reality, it does in any case make clear that
administrative (discretionary) rule-making is an integral part of modern
legal systems, which contributes to ensuring the latter’s proper functioning.

121 Discretion in implementation

The strong reliance of the EU on its own as well as Member States” adminis-
trations in particular is well exemplified by the preparation and application
of EU law. EU directives are a case in point. While they are prepared and
adopted at the EU level, their (formal) implementation (and thus also the
use of the flexibility and hence discretion they include) is however, largely
left to Member States” administrations and occasionally, where implemen-
tation concerns for instance technical issues, to the European Commission
(hereafter also Commission).> In contrast to regulations, however, direc-
tives are not directly applicable but have to be put into effect, meaning that
Member States have to incorporate their provisions into national law in line
with the principle of sincere cooperation.t It is at this stage where discretion
comes into play, being linked up with the concept of delegation. The EU
legislature delegates decision-making competences, including discretion, to
national actors for the purpose of the implementation and application of its
rules.

In this dissertation the national implementation of EU directives is con-
ceived to be a three-stage process: formal or legal implementation often
referred to as transposition is followed by the practical application and
enforcement of the directives” requirements (Prechal, 2005; Mastenbroek,
2007). Transposition, the focus of the present study, in several Member
States rests primarily with the administration, usually national ministries
(Falkner et al., 2005: 324; Steunenberg and Voermans, 2006; Vandamme,
2008). They are in charge of drafting transposition legislation, secondary
and tertiary legal acts. In other words, transposition is largely dealt with
as an administrative matter. In the Netherlands, nearly 90% of transposi-
tion legislation comes into being without the involvement of national Par-
liament (Bovens and Yesilkagit, 2010). In Member States such as Denmark,
France, Spain, the United Kingdom, and Austria, so-called delegated or sec-
ondary legislation is used as a primary means to transpose EU directives.”

5 According to the principal of conferral Article 5(2) TEU and, as concerns the role of the
European Commission in implementation, Articles 290 and 291 of the Treaty on the
Functioning of the European Union (TFEU). See Hofmann et al., 2011, pp. 239-241.

6 Cf. Article 4(3) TEU. See Van der Burg and Voermans (2015), pp. 71-72.

7 This is reflected by the following figures indicating the percentage share of delegated
legislation in the overall number of transposition legislation: for Denmark (85%), Spain
(84%), United Kingdom (80-90%) and France (60%), see Steunenberg and Voermans,
2005, and for Austria (around 60%), see Miiller et al. (2010).
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This implies a marginal role of national parliaments (Steunenberg and Voer-
mans, 2005; 2006; Miiller et al., 2010).

As mentioned in passing, the implementation of EU directives can,
alongside the Member States, involve unelected bodies, most notably the
European Commission. From a constitutional law perspective, vesting con-
siderable discretionary powers in the executive (administration) — be it at
the EU or national levels — may give cause for concern. The prevalence of
administrative rule-making instead of legislative decision-making for trans-
position purposes appears to be in conflict with the concept of separation
of powers applicable in the context of nation-states and its equivalent at the
EU level, the principle of institutional balance of powers.8 Both depart from
the basic idea that branches of government and EU institutions respectively,
have to act within the limits of their competences. In other words, with a
view to the present context, while laws are made by the legislature, the role
of the executive is confined to the application and execution of these laws.?

Regarding the EU, Jacqué has noted that ‘the distribution of the powers
between the EU institutions reflects the place that the authors of the treaties
wanted to grant to each one of them in the exercise of the missions that they
entrusted to the Community’ (2004: 384).10 That being said, the principle
of institutional balance of powers may be upset, where broad discretion is
given to the European Commission and, above all, other bodies than those
established by the EU Treaties. The principle of institutional balance has
been established and endorsed by the European Court of Justice in a range
of judgments (Meroni, Romano and ESMA judgments).!! While these judg-
ments do not reflect the Court’s resistance to delegation, they do show its
attempts to limit especially broad delegation. Under the Treaty of Lisbon,
this is also reflected in the attempt to more clearly circumscribe the Com-
mission’s spheres of competences by means of a new delegation regime
(Voermans, 2011; Hardacre and Kaeding, 2013).

Turning to the national level, in light of the concept of separation of
powers, at least two aspects seem to be at odds with it. To begin with, both
national and EU law include legally-binding norms that may essentially
affect those that have to obey them. If considerable discretion is available to
administrative actors for the application of legal normes, it is just a short step
from administrative rule-making to quasi-legislative rule-making (Koch,
1986: 483-484; Mollers, 2013: 84). As noted by Corkin, the detailed imple-
mentation of (discretionary) EU law, such as directives, is no mere admin-

8 According to Hofmann et al. a stringent separation of powers does not apply to the insti-
tutional structure of the EU. But the idea of a balance between decision-making institu-
tions is implied by the principle of institutional balance of powers which takes the role
of a part-substitute or an “EU version’ of the separation of powers concept. See Hofmann
etal.,, 2011, p. 149 and 197.

9 The judiciary, as a third power, checks the legislature and interprets the law.

10 See in this context Article 7(1) TEC, now 13(1) TFEU.

11 ~ Mere mentioning of these judgments shall suffice here, as they are addressed in the next
chapter.
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istrative or executive task (Corkin, 2013: 645). Hence, the strong reliance
on state administration and its uses of discretion in decision-making seem
to be in disharmony with a neat or well-balanced division of competences
between the legislative and executive branches of government. Furthermore,
discretion vested in the hands of actors without direct democratic mandate,
does not seem to be in keeping with other principles upon which modern
democratic states are based such as the rule of law, legality, legal certainty
and justice. It may for instance be feared that subjective elements creep into
administrative decision-making processes leading to arbitrary rule-making,
administrative misconduct and eventually the deficient application of law.
In other words, discretion may have negative implications for the legitimacy
of administrative decision-making and outcomes. Second, and with specific
regard to the transposition of EU directives, the lack of a more prominent
role of the national parliament in the creation of transposition legislation and
the use of discretion available to this end can be seen as being problematic
for legitimacy and the separation of powers. This is especially the case where
EU directives address more fundamental issues that affect citizens at large
and that therefore require greater involvement of Parliament. In the Nether-
lands, being one of the Member States where the principle of supremacy of
the legislature is enshrined in the national constitution, ideas about a more
far-reaching use of secondary legislation and hence broad delegation from
the legislature to the administration (ministries), was found by the Dutch
Parliament to be difficult to reconcile with the legislature’s supremacy. A
corresponding proposal had been made by the Dutch Government with
the aim of speeding up the transposition of EU directives. Due to resistance
from Parliament, these plans, however, did not materialise (Steunenberg and
Voermans, 2006: 15-18; Clement, 2007; Vandamme and Prechal, 2007: 44-48).

In view of the above, it becomes evident that the application of law and
the transposition of EU directives in particular, raise vital legal and con-
stitutional questions that focus on the exercise of decision-making powers
and the discretion thereby available. Above all, the use of discretion triggers
questions of legitimacy. For instance, questions such as how to implement
a directive and whether or not and how to use discretionary provisions
should not be left only to administrative actors but also national parliament,
in any case where EU directives have crucial implications for those they
address.

The link between discretion and legitimacy is evident in yet another
way. In the last couple of years, the implementation of EU law has trig-
gered political and academic debate. While legislative output has been
high, implementation has been deficient in various fields, including the
environment (Jordan, 1999; Borzel, 2006; Lenschow, 2010) and transport
policy (Héritier et al., 2001; Kaeding, 2007). The transposition of EU direc-
tives by Member States needs to be correct, complete and timely (Eijlander
and Voermans, 2000: 267-268). Due to its limited resources, the European
Commission focuses on the timeliness of transposition which appears to be
a problem in various Member States (Kaeding, 2007; Kénig and Luetgert,
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2008). Deficits in implementation are not confined to economically weaker
Member States that lack administrative capacity or (for other reasons) fail
to properly fulfil their implementation obligation. Also the founding Mem-
ber States of what is nowadays the European Union have shown to suffer
from implementation problems in forms of transposition delay — such as
the Netherlands which can reasonably be assumed to have available the
necessary resources and capacities and, additionally, has the image of being
a rather progressive Member State in shaping and implementing EU law
(Steunenberg and Voermans, 2006: 15-23; Mastenbroek 2003; 2007). Prob-
lematic and deficient implementation, for instance in the area of the inter-
nal market, consumer law or the environment, has been associated with
the instrument of the directive (Jordan, 1999; Thomson, 2007; Steunenberg
and Rhinard, 2010; Twigg-Flesner, 2011, 2012). Thomson notes that ‘[w]
here directives are intended to eradicate differences in market rules across
Europe, failures and delays in compliance cause uncertainty and transac-
tion costs for market participants” (Thomson, 2007: 987). Participants in the
political and academic debate have been at pains to explain the reasons for
deficient transposition (Parliamentary Papers I 2007/08, 31498, no. 1-2; Kaed-
ing, 2006; Mastenbroek, 2003; 2007; Steunenberg, 2006). Discretion in this
context has been identified as one factor that affects transposition (see for
instance Kaeding, 2008; Steunenberg and Toshkov, 2009). While a few schol-
ars believe that in providing flexibility, discretion may facilitate transposi-
tion and therefore compliance with EU directives (e.g. Knill and Lenschow,
1998; Thomson, 2007; Zhelazykova and Torenvliet, 2011), others take the
view that discretion impedes this process (Kaeding, 2007, 2008; Thomson et
al., 2007).

Interestingly, both negative and positive effects have been ascribed to
directives with higher margins of discretion. What’s more, empirical results
have shown that discretion contributes to transposition delay and therefore
non-compliance (Thomson et al., 2007; Steunenberg and Kaeding, 2009).
While the causes are manifold, it is opined that deficient transposition
can put the whole implementation of EU law at risk (Mastenbroek, 2007;
Steunenberg and Toshkov, 2009; Steunenberg and Rhinard, 2010). Steunen-
berg and Rhinard bring the discussion to a point: ‘[A] directive will not be
fully integrated into the national legal order, and the acquis communautaire
risks becoming fragmented and unevenly applied’ (2010: 495). What's more,
not putting EU directives correctly into effect also undermines the legiti-
macy of EU directives within national law (Haverland et al., 2011: 266).

1.3 EU LEGITIMACY DEBATE

One way to understand the consequences of the implementation deficit in
terms of legitimacy is to view the EU’s legitimacy as having an input and
output side (Scharpf, 1999). If EU law is not properly implemented this can
be seen to undermine the legitimacy of the EU because it reduces both input
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and output legitimacy. The concept of legitimacy, including the two output
and input dimensions, is addressed in more detail below and a brief expla-
nation may therefore suffice at this stage. From the output side perspective,
deficient implementation of EU law minimises the EU’s overall effective-
ness and problem-solving capacity. After all, the point of departure of EU
action is to find a common solution for policy issues that Member States
have to face but cannot tackle on their own. If solutions are, however, not
properly applied, the principle of uniform application is undermined and
therefore the EU’s overall objective of aligning national legal orders with
the EU’s acquis in the area of the internal market but also others. This may
have negative consequences not only in economic but also legal terms, dam-
aging Member States as well as individual citizens: market disruptions as
well as the exclusion of citizens from rights to which they are, according to
EU law, actually entitled (Van der Burg and Voermans, 2015: 153-154). As a
consequence, output legitimacy is at stake.

Moreover, implementation deficits also indicate that there are problems
on the input side of legitimacy. For EU law to be complied with, more is
needed than legitimation through the approval of Member States’ govern-
ments in the Council of Ministers (hereafter also Council). In other words,
more is needed to legitimise EU law than indirect legitimacy derived from
the legitimacy of the national governments (Beetham and Lord, 1998, Lord
and Beetham, 2001; Lord and Magnette, 2004). At the national levels various
actors have to apply, enforce and supervise EU rules in practice. But if these
actors have only insufficiently been involved, they may feel detached from
EU decision-making outcomes and therefore obstruct the proper applica-
tion of EU rules. This makes evident that justifying EU rules in terms of
indirect legitimacy or technocratic legitimacy does not suffice. Technocratic
legitimacy puts emphasis on government performance and therefore on
the output side, the source of legitimation of political authority lying in
the expertise of unelected office-holders and professionals involved in EU
decision-making (Beetham and Lord, 1998; Lord and Magnette, 2004). This
source of legitimation proves, however, particularly insufficient where EU
decision-making outcomes have not merely a regulatory but also a redis-
tributive character, meaning that EU law implies the reallocation of bene-
fits and burdens (Beetham and Lord, 2001). In other words, next to advan-
tages, EU law may also bring disadvantages which affect the wider public
and therefore necessitate democratic legitimation from the input side, i.e.
through national parliaments, stakeholders, and citizen groups.

In fact, all these aspects can be linked up with the EU’s output and
input legitimacy problems on a much wider scale, being clearly illustrated
by the recent challenges faced by the EU. These relate to the ‘no” votes of
the French and Dutch to the Constitutional Treaty in 2005, and the 2008
Irish rejection of the Lisbon Treaty (Curtin, 2009: 294-296; Schmidt, 2009: 18)
and Euroscepticism more generally, which seems to suggest that national
citizens feel inadequately represented in supranational decision-making.
Furthermore, the recent Euro and refugee crises make problems on the



10 Part 1 Introduction and theoretical background

output side of these processes obvious. Lacking understanding of how EU
institutions work and what the common objectives and implications of EU
law-making are also seem to play a role. These may render it difficult for
national citizens to become politically more attached to the EU and rep-
resent a hurdle for the development of an EU identity based on a shared
interest and set of values (Scharpf, 1997; Beetham and Lord, 1998: 33-58).
This identity is, however, a crucial prerequisite for citizens’ acceptance of
political decisions taken at the EU level by majority rule. The missing EU
identity and bond that is hence lacking between EU and national citizens
is a shortcoming on the input side (Scharpf, 1997; 1999). It is also conceived
to be a problem of the EU’s social legitimacy which in contrast to its formal
(legal) legitimacy, established by rules and procedures that are accepted by
democratically legitimated Member States” governments, is far more fragile
(Curtin, 2009: 283-284). Furthermore, EU policy processes and institutions
are by no means a copy of the national democratic policy process, institu-
tions and principles. Hence, if judged by these democratic standards, the
EU does not score very well (Lord and Beetham, 1998; 2001; Thomassen and
Schmitt, 2004; Fellesdal and Hix 2006). Both the Council of Ministers and
the European Commission are not democratically elected bodies. The Com-
mission, as ‘guardian of the treaty’ is an executive body which, however,
also has legislative tasks by initiating proposals for EU law (Beetham and
Lord, 1998; Fellesdal and Hix, 2006). As to EU decision-making in the Coun-
cil, it has been criticised for its secrecy and even if the European Parliament
has steadily gained more decision-making powers, compromises between
Council and Parliament are at times struck in informal meetings (trilogues).
This adds to doubts about the democratic credentials of EU legislation and
decision-making, and emphasises, instead, the lacking access, transparency
and accountability (Hége, 2007, 2013; Stie, 2013; Curtin, 2014).

It has been argued that EU law and policies do not derive their dem-
ocratic legitimation from one prevalent legitimacy source as offered for
instance through parliamentary legitimation. Instead, and in line with a
pluralist view on democracy that arguably better matches the multi-level /
multi-jurisdictional system embodied by the EU, democratic legitimation of
its law and policies is based on elements built into the structural and proce-
dural arrangements of the EU (Héritier, 1999). This is ideally complemented
by the idea that legitimacy of the EU —its institutions and decision-making
processes — rest on more than one legitimacy principle (Lord and Beetham,
1998; Lord and Magnette, 2004). Lord and Magnette (2004) identify four of
these principles: indirect, parliamentary, technocratic and procedural legiti-
macy to which they refer as “vectors’ that should be understood as not being
mutually exclusive but rather complementary.
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Figure 1: Perspectives on EU legitimacy (dimensions and vectors)

EU Legitimacy
Output legitimacy: Input and throughput legitimacy:
outcome of decision-making participatory and procedural aspects of
decision-making
Indirect legitimacy: state preferences Indirect legitimacy: authorisation by states
Parliamentary legitimacy: voters preferences Parliamentary legitimacy: elections
Technocratic legitimacy: efficiency Technocratic legitimacy: expertise
Procedural legitimacy: expanded rights Procedural legitimacy: due process and
observance of given rights

While the output and input dimension of legitimacy — to which, as shown
below, a throughput dimension can be added — are used to describe per-
spectives on legitimacy and its content on a more abstract level, the vec-
tor model addresses the content of the concept in more concrete terms.
Conceiving legitimacy principles to be vectors which, additionally, can be
described individually in terms of input and output legitimacy, the authors
attempt to define EU legitimacy in greater detail and to distinguish the
various perspectives on legitimacy which emphasise different vectors and
dimensions. Figure 1 visualises the different perspectives on the legitimacy
of the EU.

1.4 RESEARCH PUZZLE AND QUESTIONS

Bringing discretion back into play, it has been identified as a factor which is
relevant to EU decision-making and the national transposition of EU direc-
tives, but also raises questions of legitimacy if vested in the hands of admin-
istrative decision-makers in charge of adopting national legislation intended
to incorporate a directive into national law. This makes evident the connec-
tion between discretion and legitimacy. Ironically enough, scholars that look
into the role of discretion in the implementation of EU directives hardly
seem to pay attention to it. Nor does legitimacy itself loom large in imple-
mentation studies — besides a few exceptions (Mastenbroek, 2007; Rhinard
and Rhinard, 2010; Borzel et al., 2012). On the whole, legitimacy seems to be
rather missing in the literature on the implementation of European direc-
tives (Sverdrup, 2007). This is a striking fact considering that there has been
a longstanding, persistent debate on the purported legitimacy deficit of
the European Union to which transposition deficits apparently contribute.

While discretion is alleged to have negative implications for the trans-
position of EU directives and seems to be at odds with the principles of
democratic legitimacy, the fact remains, that it is a fundamental character-
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istic of directives. What’s more, directives in some policy areas are the leg-
islative instrument which is most frequently used by the EU to achieve its
goals. Hence, there may be valuable reasons to think that discretion can play
an important and positive role in the context at hand. Looking at discretion
from the bright side, delegating discretion for the purpose of the application
of law relieves legislatures from detailed law-making and provides imple-
menting actors with the necessary flexibility to apply law in practice. With
regard to the legal implementation of EU directives, the delegated imple-
mentation from the EU to national administrations as well as transposition
by means of delegated legislation within domestic contexts appears to be
necessary for both EU and national legislatures to cope properly with the
large volume of tasks that negotiation and implementation processes of
directives entail. In addition to that, it seems justified to ask how a more
abstract-general directive provision should otherwise be applied in the vari-
ous Member States with their specific and distinct legal-administrative con-
texts, if not by using available discretion to develop tailor-made decisions.

From the foregoing discussion, discretion emerges as a multi-facetted
phenomenon which has triggered various reactions from scholars with
regard to its role in the making and application of law. As aptly put by
Brand when referring to debates in the legal studies: “The concept of discre-
tion is controversial, provoking passionate discourse in which it is either
extolled or vigorously condemned” (2008: 218). Moreover, regarding the EU
context, while discretion seems to be granted for good reasons, the national
transposition of EU directives is found to potentially jeopardise this process.
Thus, all in all, the role of discretion is not clear.

Notwithstanding this lack of clarity, one thing, however, is for certain:
The diverging views on discretion are as puzzling as they are intriguing.
What’s more, the different interpretations of the role of discretion in legal
systems, and in particular for the implementation of EU law, motivate fur-
ther research on discretion within the context of the transposition of EU
directives and their legitimacy within national law. In a nutshell, the study
seeks to explain why and under what circumstances discretion is granted
by the EU legislature and with what implications for both negotiations
and national transposition processes of directives. With specific regard to
national transposition, its aim is to clarify the circumstances under which
discretion has facilitating or impeding effects on the process.

To this end my study focusses on the following research questions and
subsequent questions.

RESEARCH QUESTIONS

1) What is the role of discretion in legislative decision-making and in the
national transposition of European Union (EU) directives?

2) What is the relationship between discretion and legitimacy in the na-
tional transposition of EU directives?
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SUBSEQUENT QUESTIONS

EU LEVEL

a) Under what circumstances is discretion granted from the EU legislature
to national transposition actors?

b) How does discretion affect legislative decision-making on directives?

SUBSEQUENT QUESTIONS

NATIONAL LEVEL

a) How is discretion used in the national transposition of EU directives?

b) How does discretion affect the Dutch national transposition of EU direc-
tives?

Some of the questions relating to discretion that are presented here are not
entirely new. They have been raised in similar ways within the context of
national decision-making processes. In this regard, attempts have been
made to explain why decision-making powers take discretionary forms and
how discretionary power is exercised within state administration (Ringe-
ling, 1978; Galligan, 1990). With respect to the national transposition of EU
directives, however, these questions have not yet been addressed in the way
I set out to do in this dissertation. In addition, the link between discretion
and legitimacy within the context of the implementation of EU directives
has to date been largely absent from academic debate. Therefore this study
seeks to fill this gap.

Due to the various interpretations of the concept of legitimacy, one is
indeed well-advised to clarify the content of the concept (dimensions, ele-
ments, principles) right from the start (Bokhorst, 2014: 22). Legitimacy is
tirst and foremost conceived of as democratic legitimacy: EU and national
decision-making regarding directives is legitimised by EU Member States
which define themselves as liberal, representative democratic entities.
Besides, the EU subscribes itself to the principles of representative and par-
ticipatory democracy.12 The object of legitimacy must also be made clear.
Here, the focus is on the legitimacy of EU directives within national law.
Transposition can be considered as legitimate if Member States meet their
implementation obligations —i.e. timely and legally correct transposition.
But there is more to the content of the concept and therefore it is addressed
in more detail hereafter. In this regard, two remarks shall suffice. First, legit-
imacy is considered to be a multi-dimensional concept that has substantial
and procedural aspects (Beetham, 1991; Majone, 1997: 159-163; Beetham and
Lord, 1998; Lord and Magnette, 2004). Second, the discussion on legitimacy
stands apart from the case study analyses in which the role of discretion

12 Article 10 and 11 of the Treaty on European Union (TEU) which aim to make the EU
more accessible to citizens and achieve greater citizen participation in EU decision-mak-
ing processes.
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is empirically analysed. In other words, the aim is not to assess the legiti-
macy of the transposition cases addressed. Instead, a very modest approach
is taken to legitimacy by focusing on the legitimacy of EU directives within
national law more generally. The study thus reflects upon the legitimacy of
process and outcome of national transposition, with a particular view to an
alleged relationship between discretion and legitimacy. Examples from the
case studies may, however, prove useful to illustrate points in this discus-
sion.

This study furthermore shares the view of others (Bokhorst, 2014;
Voermans et al., 2013) that the legitimacy of a political system or decision-
making process cannot be expressed in quantitative terms. There seems
little point in noting that the procedural legitimacy of the Dutch transposi-
tion of the EU Blue Card Directive was a legitimate process to the extent of
65%. Legitimacy can nevertheless be considered as a matter of degree. The
degree of legitimacy can be assessed in both normative and empirical terms
(Muntean, 2000). As is shown below, scholars have described legitimacy in
qualitative terms by using approaches, models, and perspectives that are
deemed suitable to assess legitimacy in a particular research context. This
approach is also taken in this dissertation. The intention, however, is not to
touch upon the big legitimacy issues that have been ascribed to individual
EU bodies and decision-making processes in general or to offer solutions to
legitimacy problems of the EU. After all, the dissertation’s main concern is
with the role of discretion in the national transposition of European direc-
tives. Regarding legitimacy, attention is instead paid to specific issues and
implications for the political legitimacy of directives and related decision-
making processes that result from the overall analysis.

Like Galligan (1990), my major concern is not only with the exercise
of discretion in the implementation of law. By looking into the role of dis-
cretion, the objective is to find out for what reason it is incorporated into
directives. As a consequence, the EU decision-making process on direc-
tives is also examined. Flexibility in the application of law is one argu-
ment presented in this regard but there may be others. For instance, it is
reasonable to assume that besides a long-term function with regard to
national implementation discretion has a more immediate function with
regard to the negotiations on the directive under consideration. In addi-
tion, the study seeks to transcend the theoretical discussion on discretion
by means of an empirical analysis (case study analysis) in which the role
of discretion is assessed in order to substantiate theoretical claims about it.

Examining the role of discretion in both negotiations and formal imple-
mentation (transposition) of EU directives takes account of the latter’s ‘life
cycle” which includes a range of activities that are carried out at both EU
and national levels (Falkner et al., 2005; Kaeding, 2007). Or put in another
way: national implementation constitutes part of a larger decision-making
process (Falkner et al., 2005: 5-10; Kaeding, 2007; Voermans and Steunen-
berg, 2006), starting at the EU level with the preparation and formulation of
the directive before it is incorporated into national law and applied in prac-
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tice, enforced and supervised (Steunenberg Voermans, 2006: 8-10; Kaeding,
2007: 3-4). What’s more, paying attention to both EU and national levels
is in line with other implementation studies and other research on Euro-
peanisation that looks into the question of how EU law and policies affect
Member States.!3 EU negotiations and the national transposition of direc-
tives are thought to take place in mutually distinct decision-making arenas.
These two arenas are characterised by their own dynamics, processes and
actors which pursue different interests. Nevertheless, from a legal as well
as political point of view both the EU and national systems are interrelated
(Schwarze, 2001: 12; Corkin, 2013: 647). In this connection, it is argued with
specific regard to EU negotiations, that these are shaped by Member States
with a view to their own legal-administrative contexts into which a direc-
tive shall be implemented (Thomson, 2007, 2010, 2011; Thomson et al. 2007).
Taking this aspect into account is vital in reflecting upon the legitimacy of
EU directives in national law — and its link with discretion. The following
aspects give impetus to this debate.

1.5 LEGITIMACY

Legitimacy is a concept which has been discussed widely and these debates
reflect various ideas about the concept. On a more general note, legitimacy
can be understood as an umbrella term for a variety of notions that are
linked to the exercise of decision-making power and the reactions of those
that have to obey the decisions made. As such legitimacy brings together
substantive and procedural aspects. Procedural aspects for instance are
linked to the transparency and fairness of decision-making procedures, and
the accountability of decision-makers. Substantive aspects refer, for exam-
ple, to the compatibility between decision-making outcomes on the one
hand and interests and preferences of those affected by these outcomes on
the other hand, but can also boil down to more basic notions of recognition,
acceptance and support of decision-making power. From a legal point of
view, for decision-making power to be legitimate and obeyed, legal princi-
ples such as the rule of law, legality and the separation of powers have to be
followed when power is exercised. In addition, the exercise of power must
respect fundamental rights and it must be possible to subject it to judicial
review (Burkens et al., 2006: 16).

13 According to the more general understanding of the concept, Europeanisation refers to
the EU’s impact on politics and policy-making as well as its effects on processes, policies
and institutions (assessed along the dimensions of policy, polity, and politics). See Borzel
and Risse, 2003, Graziano and Vink, 2007 and Exadaktylos and Radaelli, 2009. In this
study, the concept of Europeanisation is used to describe, and characterise the relation-
ship between the EU and its Member States without, however, examining convergence
of national law under the influence of EU law and policies.
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Scholars of legitimacy have sought to bring more order into the debate
by identifying different elements, levels, dimensions and vectors to describe
the concept in a national as well as an EU-context (Beetham, 1991; Beetham
and Lord, 1998; Majone; 1999; Lord and Magnette, 2004; Scharpf, 1999).
One way to do so is the principles / vectors model proposed by Lord and
Magnette (2004) that was mentioned above. Another way is suggested by
Beetham and Lord (1998) who also discuss legitimacy with specific regard
to the political system of the European Union. At the heart of their concept
of legitimacy lie three elements: legality, normative justifiability and legiti-
mation. The condition of legality is met if the acquisition and exercise of
decision-making power within a political system is based on established
rules. Normative justifiability deals with the political context of these
rules. For rules to be accepted by those subjected to them they have to be
justifiable on the basis of socially accepted beliefs about what is the right-
ful source of authority, and the proper objectives and means of governing.
In other words, for a political system to be normatively justifiable, its sub-
ordinates must accept how rules are imposed to what ends and by what
levels of authority. Hence, they should feel that decision-making power
is exercised according to the right ends and procedures. Finally, legitima-
tion entails that a decision-making authority is accepted with the explicit
approval and confirmation of its subordinates and is recognised by other
legitimate authorities (Beetham and Lord, 1998: 3-11). Alongside these ele-
ments, Beetham and Lord introduce three dimensions of legitimacy: democ-
racy, identification and performance. Democracy pertains to structural
aspects in the exercise of decision-making power like representation of the
population and the separation of powers; identification points to the recog-
nition by the people of the exertion of power but also relates to issues such
as identity and citizenship. Performance, as a third dimension, finally refers
to the question of whether the exercise of decision-making power serves
the ends and purposes of a political system and reflects the effectiveness
of its decision-making procedures (Beetham and Lord, 1998: 22-30; see also
Beetham, 1991).

The merit of Beetham’s and Lord’s study is that they illustrate the multi-
facetted and multi-dimensional character of the concept of legitimacy. It is
felt however, that for the purposes of this study, to conceptualise and exam-
ine legitimacy, the focus should be narrowed down from the legitimacy
of a political system to the decision-making processes taking place within
its framework. To this end, the concept of input, throughput and output
legitimacy which has been introduced in system theory (Maytnz, 2010) and
meanwhile further developed and applied (Scharpf, 1999; Schmidt, 2012;
Curtin, 2009) is just as suitable. What’s more, this concept is deemed par-
ticularly appropriate to show the link between discretion and legitimacy
and to illustrate that discretion, contrary to expectations, can enhance the
legitimacy of EU directives in national law.
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151 Discretion and legitimacy

This concept of legitimacy takes into account that legitimacy can be
described in substantial and procedural terms. Substantial aspects relate to
output legitimacy and procedural aspects to throughput legitimacy. Input
legitimacy largely addresses substantive aspects but is closely related to
throughput legitimacy. Formulated in more catchy phrases, referring to
Lincoln’s idea of democracy, input legitimacy refers to ‘government by the
people’; output-oriented legitimacy refers to ‘government for the people’
(Scharpf, 1999; Curtin, 2009: 285; Mayntz, 2010; Schmidt, 2013). Along these
lines, throughput legitimacy, finally, is connected to the idea of ‘government
with the people” (Schmidt, 2013: 2). If linked to Beetham’s and Lord’s con-
cept, the input and throughput dimensions, in fact, tie in well with the level
of identification and the output dimension with the level of performance.
Democracy then represents the top level, being strengthened through deci-
sion-making that encompasses all three (input, throughput and output)
dimensions.

Output, input and throughput dimensions can be used to describe and
assess the legitimacy of law-making processes and their outcomes. Output
legitimacy relates to the effectiveness of law-making, understood as the
‘effectiveness for the people’, in other words, how well law reflects the inter-
est of the public at large and serves to solve a commonly identified problem.
How can discretion be linked up with output legitimacy? Given the nature
and content of an EU directive, Member States can meet EU requirements in
whatever way they see fit (as long as they stay within the parameters of the
directive). In other words, due to discretion Member States are enabled to
incorporate EU rules while achieving the best possible fit with their domes-
tic legal frameworks. Thus, since discretion embodies the necessary flexibil-
ity to apply law on the ground, it is assumed to enhance the effectiveness
and problem-solving capacity of EU directives. This may boost legitimacy on
the output side. Besides, as ‘functional flexibility’, discretion allows transpo-
sition actors to respond to sudden changes or unforeseen circumstances and
therefore to transpose directives even in dynamic environments (Prechal and
Van Roermund, 2008). Input legitimacy refers to the “input participation by
the people’, indicating to what extent the public at large has been involved
in the making of law done to reflect their interests (Scharpf, 1999). Partici-
pation is closely related to aspects of procedures. Thus, finally, throughput
legitimacy refers to governance processes with the people, analysed in terms
of their efficacy, accountability, transparency, inclusiveness and openness to
interest consultation (Schmidt, 2012; Van Schooten, 1998; Voermans, 2011b).
In this context, discretion can be a valuable tool in strengthening the ‘com-
municative discourse’, which is found to be lacking at the national level
(Schmidt, 2004: 991-992). This kind of public discourse about EU law and
its implications is seen as important in legitimising law (Van Schooten, 1998;
Schmidt, 2004; Bovens; 2005; Scharpf, 2010; Voermans 2011b) and could be
used to enhance both its input and throughput legitimacy.
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The input and output dimensions of legitimacy, within the context of
the EU, have received quite some attention from scholars in the fields of
political science and public administration (Fellesdal, 2004; Thomassen
and Schmitt 2004; Schmidt, 2012). They are thus particularly interested
in aspects of public involvement and participation in decision-making as
well as government capacity to properly address public concerns, in short,
aspects of performance. Alongside these two dimensions, the throughput
dimension of EU legitimacy has been given increasingly closer attention in
academic debates (Curtain, 2009; Wimmel, 2009; Schmidt, 2012). This is pos-
sibly due, amongst other things, to politics and practice in Brussels and the
European Commission’s efforts in particular, which in accordance with EU
Treaty objectives are targeted at strengthening transparency and account-
ability mechanisms through relevant initiatives, consultation and dialogue
with organised civil society and representative associations within EU deci-
sion-making processes (European Commission, 2001; Héritier, 1999; Cur-
tain, 2009: 287-289).

Figure 2: Legitimacy and discretion in the context of transposition

Legitimacy Discretion
Output legitimacy: efficient decision- Contributing to the effectiveness and
making for citizens problem-solving capacity of

EU directives in Member States

Input/throughput legitimacy: Contributing to the acceptance and

decision-making by citizens and support of the formal and practical

just procedures with citizens implementation of EU directives in
Member States

Legal scholars are also in particular concerned with procedural aspects of
rule-making (Tyler, 1988; 1990) and therefore throughput legitimacy (Cur-
tain, 2009: 287-300). In this respect, Tyler’s work is particularly interesting
from a compliance perspective. Looking into the question of why people
obey the law he analyses legal procedures using the concept of “procedural
justice” as a touchstone for (throughput) legitimacy, assessing these proce-
dures from a citizen point of view on the basis of procedural criteria such
as the representation of parties affected by legal decision-making, impar-
tiality of the decision-making authority and accuracy, to mention but a few
(Tyler, 1988: 110-113). In this way Tyler seeks to substantiate the claim that
people accept even unfavourable outcomes as long as they perceive the
way these came into being as fair (Tyler, 1988). This has also been empha-
sised by scholars that suggest participatory and deliberative approaches to
(administrative) rule-making in the implementation of (EU) law to enhance
its democratic legitimacy (Lord and Beetham, 2001: 452-453; Hunold and
Peters, 2004; Schmidt, 2004). Figure 2 visually summarises how discretion
can contribute to increase the output, input and throughput legitimacy of
EU law in the context of transposition.
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1.6 APPROACH AND RESEARCH DESIGN

This book presents the outcome of a research project that is part of an inter-
disciplinary profile area which addresses questions on political legitimacy
in different research contexts. In the present study a multidisciplinary as
well as interdisciplinary approach is applied.

In the theoretical as well as methodological chapters an eclectic use is
made of insights from political and legal studies while at the same time,
these insights are combined to develop the analytical framework and
research design to tackle the research questions of the study. The analytical
framework is composed of sets of expectations which are used to assess the
role of discretion in the negotiation and transposition processes of EU direc-
tives. Transposition deficits have more than one reason. Therefore a few
other factors are taken into account, derived from literature study, which
besides discretion may affect the incorporation of directives into national
law. It has been emphasised in implementation research that the national
implementation of EU directives should not be studied in isolation from the
political context (Jordan, 1999; Falkner et al., 2005; Mastenbroek 2005; 2007;
Toshkov, 2008). Mastenbroek for instance points out that implementation
scholars have meanwhile shifted their attention from legal and administra-
tive factors to domestic politics in explaining Member States” (non-) com-
pliance (Mastenbroek, 2007: 6-7). This view is also adopted in this study.
Hence, implementation and discretion are conceived of as phenomena that
are much better understood if approached from both legal and political-
institutional perspectives. Hence, the literature study informing the theo-
retical part of the book covers strands of both disciplines. Legal research
includes socio-legal studies as well as constitutional, (Dutch) administrative
and European law studies. As for the socio-legal perspectives discussed use
was made of Anglo-American literature on discretion which has consider-
ably contributed to the treatment of the concept.

They were reviewed alongside political science and public administra-
tion research, and above all studies on legislative decision-making processes
and implementation of EU law. Hence, an attempt is made to build a bridge
between these areas of literature in the study of discretion offered here. In
my view insights from both legal and political studies taken together can
make a valuable contribution to a better understanding of the role of discre-
tion in this particular context.

The analytical framework which emerges from the theoretical discus-
sion is subsequently applied in the empirical analysis including six direc-
tives which address different policy areas and issues and vary regarding
their margins of discretion. These directives are analysed with regard to the
process of EU decision-making that brought them into being and the subse-
quent national transposition processes carried out in the Netherlands with
the ultimate aim to elucidate the role of discretion in each of these processes.
The six individual cases are complemented by three paired comparisons.
Each comparison includes a pair of directives that grant discretion by differ-
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ent degrees (small versus large). Variation of margins of discretion is neces-
sary to take into account the fact that discretion is found to affect transposi-
tion differently and that different effects are ascribed mainly to directives
that have a higher discretion margin. Another useful variation which is con-
sidered in shedding light on the relationship between discretion and trans-
position outcome pertains to the policy areas addressed including consumer
protection, the environment and justice and home affairs with migration as
a specific sub-domain. In short, variation in this respect stems from the idea
that the relevance and role of discretion differ among policy areas depend-
ing on the scope of supranational (EU) versus intergovernmental (Member
State) influence in a particular area. This is explained with a view to compe-
tence distribution according to the EU’s pillar structure.14As a consequence,
consumer protection and environmental directives are expected to imply
higher harmonisation levels, therefore leaving Member States with less dis-
cretion for implementation. This is in contrast to directives of the area of
migration where EU influence is not yet as advanced. For the purpose of
case (directive) selection and conducting the case study analyses, several
other methods and techniques were applied. With the application of content
analysis and the presentation of a codebook, this study offers a first albeit
preliminary attempt to describe discretion in directives more thoroughly
than has hitherto been the case.

Discretion has certainly received some academic attention but its role
in the context of this study is not clear and the same applies to its link with
legitimacy. Therefore the dissertation aims to provide a more in-depth
approach to discretion to further extend knowledge on it and contribute to
the proper assessment of its role. The approach adopted in the dissertation
is qualitative in nature in that it seeks to provide a thorough understand-
ing of discretion and the contexts where it comes into play: why is discre-
tion used, under what circumstances and with what effects for the transpo-
sition and legitimacy of EU directives at Member State level. In line with
qualitative research, the empirical analysis is based on a smaller number
of transposition cases. In addition to this, data gathering is carried out to
provide a detailed and comprehensive view of the cases analysed, applying
flexible methods and techniques such as semi-structured expert interviews,
besides literature review and the analysis of political and legal documents.
The study is exploratory in the sense that it also seeks to look into discre-
tion from a different perspective than has so far been applied. As pointed
out above, discretion is not necessarily negative for legal systems. It is, as
rightly pointed out by Mdllers, a result of a democratic decision-making
process (Mdllers, 2013: 100). And as argued in this book, discretion may

14 The Treaty of Maastricht (1993) divided the areas of EU legal activities into three pillars
characterised by a different distribution of competences between the EU and its Member
States. With the Treaty of Lisbon (2009) the pillar structure was abolished. A threefold
division of competences into exclusive, shared and supporting competences came in its
place, laid down in Articles 3, 4 and 6 of the TFEU.
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positively affect both negotiations and transposition processes regarding
directives and contribute to their legitimacy within national law. In other
words, in this study an attempt is made to do more justice to the beneficial
role which discretion is considered to play in modern legal systems, while
nevertheless still taking a nuanced approach to the subject.

In the methodological chapters of the book the components of the
research design shall be further elaborated. Developing a research design,
however, requires choices to be made and these need some further explana-
tion.

1.7 SCOPE OF THE STUDY

Certain choices have been made pertaining to the time frame, country and
policy areas covered by the empirical analysis. To allow for better compari-
son, the six directives addressed here all originate in the same period, 2007
to 2009; i.e. the period prior to the Treaty of Lisbon entering into force. Con-
sequently, the EU legal context against which the directives emerged and
had to be implemented formally was the same in all cases. From a prag-
matic point of view, dealing with more recently adopted directives made it
also more likely that the relevant transposition actors would still be avail-
able for interviews.

The book presents a single-country study. The negotiation and transposi-
tion analyses focus on the Netherlands. There are several reasons to examine
the processes from the viewpoint of the Netherlands. First, the Netherlands
provides an environment which brings together factors that are relevant
for the research context at hand. The Dutch transposition performance has
suffered from deficits despite the Netherlands” more general reputation as
a frontrunner in some policy areas such as the environment and its overall
good record in influencing and applying EU law. Second, unlike for instance
Germany, the Dutch constitutional and administrative legal system does not
seek to keep the use of discretion in administrative decision-making pro-
cesses to a minimum but is relatively open towards both delegation and dis-
cretion. This is a relevant given if the use of discretion in transposition is
to be looked into. Finally, even though directives are mostly transposed by
state administrations, the Netherlands is one of those Member States where
transposition may also involve national Parliament. This makes it possible to
take into account a broader political-administrative context when address-
ing not only the effects of discretion on transposition but also its link with
legitimacy.

Last, but not least, certain considerations have motivated the choice for
the policy areas from which the six directives analysed are derived: con-
sumer protection, environment and justice and home affairs / migration.
If further divided by topic, these directives address the areas of product
safety, waste and air pollution as well as legal and irregular migration. In
contrast to other policy domains such as agriculture, all three policy areas
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represent realms of EU activity where directives are the primary regulatory
instruments as opposed to regulations. Hence, directives are not sporadi-
cally used but consistently play a relevant role as legislative instruments in
these areas. This allows for more systematic findings to explain the link dis-
cretion has with each of the policy areas. What’s more, as mentioned above,
the three areas have been subjected to different degrees of EU influence. As
shall be argued, this is a relevant aspect in examining the role of discretion
in EU negotiation processes regarding directives. Moreover, in address-
ing six cases, I seek to ensure that the empirical analysis covers all relevant
dimensions of the key factors of interest: directives with different margins
of discretion (smaller vs. larger), cases of deficient and proper transposi-
tion, policy areas showing different scopes of EU impact. Finally, in examin-
ing two instead of only one directive from each policy area, I have sought
to increase the reliability of my findings: the veracity of the alleged link
between discretion and compliance (legitimacy) can be established beyond
one transposition case.

1.8 OUTLINE OF THE BOOK

The book is organised along the following structure. The remainder of it is
divided into a theoretical, methodological, empirical and concluding part.
The theory chapter deals with the notion of discretion and how it has been
addressed in legal and political scholarship. From these debates insights
are derived that are considered relevant for the study of discretion within
the context of EU negotiation and national implementation processes of
directives. These insights inform the analytical framework which is devel-
oped to examine both EU negotiations and the national transposition pro-
cesses regarding directives. How these processes are analysed empirically
is explained in the methodological chapters that set out the main methods
and techniques used in the book: content analysis and codebook application
for case selection purposes as well as case study methodology and research
including literature review, document research and expert interviews. The
empirical part of the study comprises six individual case studies, each of
them including the EU negotiation and national (Dutch) transposition pro-
cesses regarding directives. This is followed by a paired comparison of
negotiation and transposition cases to shed further light on the role of dis-
cretion. In the concluding chapter the research findings are summarised and
discussed with regard to the research questions. In addition, outcomes are
assessed in terms of their academic contribution and possible future lines of
research are proposed.



2 Discretion in the legal sciences

2.1 INTRODUCTION

In this and the following chapters theoretical insights into the concept of
discretion and its role in administrative and legislative decision-making
processes are provided. It is argued that both legal and political science
research provide perspectives and findings that are pertinent for the study
of discretion in EU legislative decision-making and national implementa-
tion processes. How can discretion be identified in legislation and how is it
perceived by legal scholars and political scientists? These are the relevant
questions addressed in the subsequent sections. To this end, I examined dif-
ferent strands of legal literature, including administrative and constitutional
law as well as the sociology of law. It should be noted that the resulting
discussion draws for some part on the Anglo-American literature since this
body of literature has strongly informed the discussion on discretion. At the
same time, however, discretion is also discussed in this chapter with regard
to the European and Dutch context to take into account those aspects that
are pertinent for an understanding of the role of discretion in these settings.!

As for the study of discretion in the political sciences, in particular the
literature on legislative decision-making processes in the EU and national
contexts as well as research on the national implementation of European
directives, transposition in particular, was reviewed. The discussion on dis-
cretion from the legal science perspectives aims to elaborate on the concept
and presents different perceptions of it with the aim of contributing to a
more general understanding of discretion. Insights into the study of discre-
tion from the political science perspectives are used to derive expectations
for the case study analyses in which the role of discretion within processes
at the EU and national level regarding directives is examined.

2.2 THE NOTION OF DISCRETION

This chapter commences by defining the term discretion in the general con-
text of law as well as with regard to the Dutch and European law contexts.
The remainder of this chapter focuses on the legal discourse on discretion to
highlight specific features which are deemed important for the later empiri-
cal analyses of discretion.

1 For the same reason and due to the case studies” focus on the Netherlands, the use of
discretion within the Dutch legal context is addressed in more detail in chapter 5.
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Unlike political scientists who are mainly interested in quantifying dis-
cretion (in legislation) and its effects taking into account the political and
institutional circumstances under which it is granted, reflecting upon the
meaning of discretion is a major concern for legal scholars. The resulting
plethora of definitions, in the legal sciences, seems to indicate the difficulty
that has been ascribed to this exercise (Hawkins, 1992; Gil Ibafez, 1999;
Brand, 2008). One reason is, as Prechal suggests, that discretion is ‘always
subject to interpretation” (2005: 248). The various interpretations suggested
by scholars, however, overlap each other to some extent which makes it
possible to arrive at an overall idea of what discretion means.

In constitutional theory, democratic legal systems like states are gov-
erned by the rule of law and the principle of legality, which is closely con-
nected with it. Taken together, they shall guarantee that government action
does not interfere with the freedom of the individual. The rule of law
addresses government and citizens alike: both shall not violate the law. Fur-
thermore the principle implies that the government is not above the law but
bound by it. The principle of legality requires that the exercise of govern-
mental powers has an explicit legal basis (Van Ommeren, 2010). Another
fundamental element in democratic theory is the concept of separation of
powers which is based on the idea of the trias politica2: the clear separa-
tion of the three basic functions of government, the legislative, judicial, and
executive shall preclude the arbitrary exercise of power and ensure neutral-
ity and impartiality of the government vis-a-vis its citizens (Burkens et al.,
2006: 16-19). The understanding of the role of the administration as well
as discretion is influenced by this context. Consequently, discretion is con-
ceived as part of a legal competence which is delegated from the legislature
to administrative authorities. The legal competence may also be delegated
from one legislative body to another one such as in the case of EU direc-
tives where the EU legislature transfers decision-making powers to Mem-
ber States for the purposes of formal and practical implementation. In a
national context such as in Dutch legal doctrine these possibilities appear
as follows: Next to the legislative competence which includes the making of
law addressed to a wider public, the delegated legal competence may also
imply that an administrative authority has the competence to make rules
that either apply in general or individual cases (Eijlander and Voermans,
2000).3

Being conceived as part of a legal competence, discretion does not seem
to be problematic for the principle of legality. After all, the delegation of
discretionary decision-making powers to administrative actors is legally
grounded and results from a democratic decision-making process (Mollers,

2 The idea of the trias politica was decisively shaped by Locke in his Two Treaties of Gov-
ernment (1690) and Montesquieu in De l'esprit des lois (1748).
3 The corresponding distinction in Dutch law is made between ‘besluit’ and ‘beschikking’,

the former pertaining to an administrative decision applying in general cases, the latter
representing an administrative decision having individual application.
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2013: 100). Administrative discretion may, however, be in tension with the
concept of separation of powers, especially where administrative rule-mak-
ing has taken on an important role, turning in fact, into quasi-legislative
rule-making. This may happen in today’s national welfare states where gov-
ernments, in carrying out the multitude of public policy tasks, rely on vari-
ous actors. Above all, this concerns the administration which, additionally,
may be linked up to other public institutions and private actors in decision-
making. Strong reliance on the administration and the delegation of (broad)
discretionary competences* to corresponding actors is thus necessary for the
government to remain capable of acting. In this way, however, the admin-
istration gets increasingly involved in the interpretation and application of
substantial parts of law (legal norms) which, in principle, should be the pri-
mary task of the legislator. Put differently, legislative and executive activi-
ties get intermeshed. Seen in this light, discretion vested in the adminis-
tration is not easily reconcilable with a neat division of the legislative and
executive branches of government as implied by the concept of separation
of powers. This has been identified as problematic for the legitimacy of
democratic states (Burkens et al., 2006: 32-33). In parallel to that, at the EU
level, regulatory processes may tie actors from within the EU administra-
tion as well as independent regulatory agencies into discretionary decision-
making. These discretionary decision-making processes can exceed mere
technical subject matters and touch upon more fundamental issues that in
line with democratic standards should be addressed by the legislature. Also
here it becomes evident that the delegation of discretionary competences
to actors without direct democratic mandate and non-majoritarian institu-
tions® does not sit happily with the classical separation-of-powers-doctrine
and raises questions of legitimacy due to lacking accountability and insuf-
ficient interest representation (Majone, 1997; 1998; 1999; Scharpf, 1997; Lord
and Beetham, 2001).

Turning to attempts to define discretion, it becomes evident that discre-
tion is not only embedded in legal systems but also constrained by them.
Discretion is for instance defined as ‘the room for choice left to the decision-
maker by some higher ranking source or authority” (Carranta, 2008) or ‘as
the space, as it were, between legal rules in which legal actors may exer-
cise choice” (Hawkins, 1992: 11). With regard to European directives, discre-
tion is taken to denote ‘the latitude on the part of the Member States to act
according to their own judgment, leaving them a number of choices as to
what they will do, while it is lawful to choose any of them” (Prechal, 2005:

4 The terms “discretionary (decision-making) competences” and ‘discretionary powers’ are
used interchangeably.
5 Majone (1997) considers two concepts of democracy: majoritarian and non-majoritarian

democracy. The former emphasises decision-making and control by majority, where-
as according to the latter non-majoritarian concept the rule of the majority is limited
because decision-making powers are conferred upon officials with only little account-
ability to those affected by their decisions.
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313). This particular leeway granted by EU directives is understood, in this
study, by the term ‘legislative discretion’.

Socio-legal scholars do not necessarily question the definition of discre-
tion as part of a legal competence. However, they think of discretion rather
as part of decision-making. In their view discretionary decision-making is
characterised by choice and (personal) interpretation or judgment of the
decision-maker. Galligan’s notion of discretion provides a good example.
He describes discretion as having ‘a sphere of autonomy within which one’s
decisions are in some degree a matter of personal judgment and assessment’
(Galligan, 1990: 8). Moreover, socio-legal scholars think about the relevance
of discretion for the law believing that it has certain functions to fulfil in
legal systems. At the same time they also argue that discretion should not
only be studied in a legal but also in relation to its social context (Galligan,
1990; 1997; Hawkins, 1992; Lacey, 1992).

What the various views have in common is to think about discretion in
terms of restrictions — be it legal or, as socio-legal scholars like to emphasise,
social ones. Hence, there should be no absolute discretion. Rather, discretion
is considered as being granted in relative terms in decision-making contexts
— that is in relationship to the constraints imposed on it (Hawkins, 1992).
In this regard, Hofmann et al. use the notion of a spectrum in arguing that
legal competences are neither completely bound nor pre-determined nor do
they provide unrestricted decision-making competence. Legal competences
grant discretion by various degrees (Hofmann et al., 2011: 492-493). As will
be shown below, European directives are a case in point in this regard. With
specific regard to the EU context, discretionary powers, implied by a legal
competence, need to be based on a delegation granted by provisions of
primary or secondary legislation (EU treaties, directives). Even seemingly
open-ended and broad delegations are subjected to limitations by a legal
framework of substantive and procedural principles and rules (Hofmann et
al., 2011: 492). The case law of the European Court of Justice had a decisive
influence on approaches to the delegation of discretionary competences in
EU legislative decision-making procedures. Accommodating the necessity
of delegation for regulatory purposes has gone hand in hand with attempts
to control the exercise of it. Most prominently, the Meroni-doctrine of non-
delegation® implied that the conferral of broad discretionary powers on a
body other than the EC Commission was incompatible with the treaty, put-
ting the institutional balance of power at stake. The delegation of discre-
tionary powers should therefore be confined to technical details and was
restricted by further criteria. The Court’s strict approach, also becoming evi-
dent in his Romano judgment,” has meanwhile been tempered as shown in

6 This doctrine is named after the 1958 Meroni-judgments of the Court of Justice: CJEC 13
June 1958 C-9/56 [1958] ECR 133 (Meroni I) and CJEC 13 June 1958 C-10/56 [1958] ECR
157 (Meroni II).

7 See case 98/80, Romano v Institut National d” Assurance Maladie-Invalidité [1981] ECR
1241.
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its recent ESMA judgment.8 From this judgment it follows that the delega-
tion of discretionary competences for the purpose of taking legally binding
decisions to other bodies than the EU Commission is possible under specific
conditions, and in any case if tasks are precisely and narrowly defined (Van
der Burg and Voermans, 2015: 45-48).

The foregoing aspects do not change the fact that the conferral of discre-
tionary powers upon non-elected actors within legislative decision-making
processes is not something that stands apart from law but is rooted and
takes shape within the context of a legal system. For the purposes of the
present study the notion of discretion within the Dutch and particularly
European Union legal context are of high relevance.

221 Sources and terminology

In the next sections discretion is addressed in specific contexts by dealing
tirst with discretion in the Dutch legal setting. It then turns to the role of
discretion within the context of EU law. The discussion shall serve to intro-
duce the legal sources of discretion and terminology used to describe it with
regard to both national and EU levels.

2211 Discretion in Dutch law

In Dutch administrative law competences delegated from the legislature
to the administration for the purpose of rule-making to elaborate legisla-
tion can be bound or unbound depending on the way they are established
by law. The delegation of these competences has a legal foundation which
is provided by the Dutch Constitution or parliamentary acts.? Relatively
unbound competences are discretionary competences. In Dutch administra-
tive law there is, however, no term used that uniquely relates to adminis-
trative leeway implied by discretionary competences. Instead, in referring
to it, inconsistent use is made of the two terms ‘free discretion” — meaning
‘freedom to decide what policy shall be pursued — and ‘scope for appraisal’

8 See case C-270/12, United Kingdom v Parliament and Council (ESMA case). Judgment
of the Court (Grand Chamber) of 22 January 2014.

9 For the sake of precision, whereas the transfer of competences based on parliamentary
acts other than the Constitution, is denoted as ‘delegation’, the transfer of competences
based on the Dutch constitution is referred to as “attribution’ (in Dutch: attributie). The
transfer of competences follows along the lines of the principle of supremacy of the leg-
islature. With regard to the transposition of EU directives into Dutch law this means that
essential elements of the EU measure (such as rules on its scope or key legal norms that
a European directive entails) shall be incorporated by means of formal law and must not
be transposed at lower government levels. Cf. Eijlander and Voermans, 2000, pp. 277-
278; see also Van der Burg and Voermans, 2015, pp. 45-48.
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(Schwarze, 2006: 291).10 A distinction, however, is made in practice and
relates to two different aspects that concern the use of competences dele-
gated from the legislature to the administration (see table 1).

Table 1: Discretion in Dutch administrative law

Scope of appraisal and freedom of assessment

whether or not a legal competence is applied, decision on
circumstances of application

Freedom to decide what policy should be addressed

how to use the legal competence, decision on
content of competence

First, the term ‘scope for appraisal’ addresses the situation in which the
administrative authority has to make a decision and is free to assess if the
conditions for making this decision, which are provided by law, are ful-
filled. Hence, the ‘scope for appraisal” centres on the ‘whether or not” ques-
tion. The scope for appraisal may be wide or narrow, depending on how
precise the conditions are determined by law. A wider scope for appraisal
is available and therefore more discretionary leeway for the administration
in assessing whether or not the conditions are fulfilled if these conditions
are rather unspecified. In this case the legislator may have acted deliber-
ately: deliberate discretion in assessing conditions of applicability of a legal
competence is then captured by the term ‘freedom of assessment’.!! Since
the legislator is supposed to have acted intentionally, the scope of judicial
review of the administrative decision can only be limited (Van Wijk et al.,
2008: 149-150).

In a second step, hence once the question relating to the applicability
of the competence has been cleared up, the issue of how to use the legal
competence becomes relevant (De Haan et.al, 1996: 246): this centres on the
"how’- question and is related to the content of the legal competence. If del-
egation is broad because the content of the competence are not prescribed in
detail, ‘free discretion’ is provided. The limited scope of judicial review of
administrative decisions applies also in this case (Van Wijk et al., 2008: 148).

10 ‘Free discretion’ should be understood as equivalent of the Dutch terms ‘beleidsvrijheid”
or ‘beleidsruimte’ and ‘scope for appraisal” as equivalent of ‘beoordelingsruimte ". In
this regard, it is interesting to note that inconsistent use in terminology that refers to
discretion does also occur at the European level where the European Court of Justice
uses ‘discretion” alongside other expressions such as ‘margin of appreciation’ or ‘liberty
to decide’ to refer to the same phenomenon. Cf. Brand, 2008, pp. 218-219. Also Prechal
points out that there is no consistent use of terms. Cf. Prechal, 2005, p. 313. In Van Roer-
mund’s view discretion functions as an umbrella term under which even different phe-
nomena are gathered. Cf. Van Roermund, 2008, pp. 316-320.

11 Hence, the authority’s scope for appraisal (‘beoordelingsruimte’) is identical with ‘free-
dom of assessment’ (‘beoordelingsvrijheid’).
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Schwarze points out that discretionary decision-making can, however, be
limited (2006: 291-293). For instance, even if a legal concept is not further
specified but it can nevertheless be assumed that it is clear to the adminis-
trative authority what it entails; hardly any discretion will be available to
the latter. A different situation applies, on the other hand, if undefined legal
concepts require the weighing of interests of the parties involved. Admin-
istrative discretion may then be exercised. By means of example, Schwarze
refers to the Dutch housing legislation which uses the notion of ‘general
needs’. It requires from the administration an interest consideration, and
hence the use of discretion. Schwarze furthermore notes that administra-
tive actors like majors are provided with discretion more explicitly through
permissions, indicated in national legislation by ‘may-clauses’ or by explicit
conferral of decision-making competences upon these actors (‘to be deter-
mined by x). In case that a legal competence is delegated without any fur-
ther conditions limiting its scope, it is considered to leave both ‘freedom
of assessment’ (beoordelingsvrijheid) and ‘free discretion” (beleidsvrijheid)
— hence, the two coincide (Van Wijk et al., 2008).12 However, this does not
imply that discretionary leeway is absolute. It is, in fact, bound by the
implementing rules and general principles of sound administration.!? In
addition, and in line with the so-called prohibition against détournement
de pouvoir and the principle of motivation, administrative actors have to
ensure that discretion is not used for other purposes than those laid down
by the law. Moreover, they have to motivate their decisions (Schwarze, 2006:
292).

This short outline of the way the concept of discretion is expressed in
Dutch administrative law hints at the fact that discretion varies among
pieces of legislation and that taking a closer look at how legislation is for-
mulated may serve to assess if more or less discretion is provided. It gives,
thus, a little foretaste of the approach taken in this dissertation to determine
margins of discretion in European directives. From a constitutional law per-
spective, it should finally be noted that national legal systems have differ-
ent approaches to discretion exercised by administrative authorities. This is
a relevant point since it suggests that the national legal context matters in
determining how discretion is used and therefore also how much discretion
may be exercised.

In dealing with the question of how administrative conduct and discre-
tion are treated within national legal systems, scholars point first and fore-
most to legal constraints such as judicial review (Schwarze, 2006; Brand,

12 Translations, however, differ. In Prechal and Van Roermund, for instance, the terms
‘power of appraisal’ and ‘discretionary power’ are mentioned as equivalents of
‘beoordelingsvrijheid and ‘beleidsvrijheid’. See Prechal and Van Roermund, 2008, p. 13.

13 The term used in the Dutch legal system is ‘beginselen van behoorlijk bestuur’. Exam-
ples refer to the statement of reasons for an administration decision, and, from the view-
point of the public, the right to be heard and the right to access the file that is relevant to
their case, to mention a few. See Schwarze (2006).
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2008; Caranta, 2008; Mollers, 2013). Brand makes in this regard the relevant
observation that ‘[t]he differences in the views on the desirability and scope
of administrative freedom [...] can be traced back to the constitutional out-
line of a legal system” (2008: 226). In this connection, discretion has been
linked to the concept of separation of powers (Vibert, 2007; Carolan, 2009;
Hofmann et al., 2011; Mollers, 2013). The idea which connects the two con-
cepts is that decisions informed by non-legal expertise should be made by
institutions that have the competence as well as the mandate to take these
decisions (Hofmann et al., 2011: 495). In democratic legal systems, it is com-
mon to have a constitutional outline that gets its shape from a nationally
distinct interpretation of the concept of separation of powers that deals
with the relationship between the three branches of government, to wit the
executive, legislative and judiciary. For instance, and with specific regard to
judicial review, an assertive judiciary will likely reduce the scope of admin-
istrative action, and hence discretion. The contrary will most likely hold for
legal systems where judicial self-restraint is exercised in reviewing admin-
istrative discretion (Brand, 2008). To illustrate this point, the United King-
dom’s legal system knows a strong executive and courts appear reluctant in
assessing administrative discretionary decision-making (Caranta, 2008: 193-
195).14 Following from this is a higher bandwidth of discretion left to the
executive. In Germany, on the other hand, where the legal system has been
heavily influenced by recent history — the Nazi’s fascist totalitarian regime
in which executives took an inglorious role within the state apparatus — the
legal doctrine implies that stringent judicial review seeks to keep adminis-
trative discretion to a minimum (Brand, 2008: 223-224; Caranta, 2008: 187-
188). As to the Dutch context which was addressed above, it seems to take
a middle position when it comes to the use of discretion by administrative
authorities. National legislation provides for legal provisions allowing for
delegated legislation which is illustrated by the case studies presented later
on. In other words, the Netherlands has a legal system that is relatively
open to the delegation of discretionary legal competences and hence adop-
tion of secondary legislation as long as it is ensured that delegation can be
traced back to a legal basis of domestic law (Miiller et al., 2010: 81). Never-
theless and with regard to the transposition of European directives, Dutch
transposition authorities, usually national ministries, act within certain
boundaries which are set not only by the Directive but by national legal-
administrative factors. Provisions of Dutch administrative law1> as well as
the Instructions for drafting legislation (Aanwijzijngen voor de regelgeving)

14 In this context Caranta (2008) and also Méllers (2013) point out that there is a lack of spe-
cialised courts and a lack of a clear and structured approach in the British judicial review
of discretion.

15 Cf. Articles 1.7 and 1.8 of the General Administrative Law Act (Algemene Wet Bestu-
ursrecht). These articles were introduced with the aim of simplifying and speeding up
transposition in order to achieve timely compliance with EU directives. See W. Voer-
mans and B. Steunenberg, 2005, pp. 205-217.
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prescribe the procedure of preparing transposition legislation (Parliamentary
Papers 112007 /08, 31 498, no. 498, p. 53). These factors can also determine the
use of discretion in transposition. For instance, instruction no. 331 requires
that transposition measures only incorporate the Directive’s rule and no
other national extras in order to avoid lengthy procedures resulting in trans-
position delay.1® Next to observing legal-administrative instructions and
guidelines, national ministries have to consider European case law while
transposing EU directives. All these factors may further reduce the scope of
discretion. With regard to discretionary provisions concerning sanctioning
systems (Gil Ibafiez, 1999: 213-215; Prechal, 2005: 88),17 the interpretations
of the European Court of Justice have further reduced discretion. Moreover,
judicial review has sought, albeit inconsistently, to determine the scope of
discretion flowing from discretionary concepts such as ‘public policy” and
‘public order” (Kessedijan, 2007; Brand, 2008: 226-230; Lindhal, 2008) that
are sometimes used in directives to allow Member State departure from EU
rules.18 Having addressed discretion within the Dutch transposition setting,
the focus will now shift to discretion within the context of EU law.

2212 EU law

The European Union has a set of legal instruments of which alongside reg-
ulations, European directives are the most commonly used to achieve the
objectives set out in the treaties. European directives have specific features,
pertaining to their structure, sort, length and complexity. Discretion, how-
ever, is a key characteristic of European directives, since it lies at the very
heart of the instrument distinguishing it from others: Member States are
bound to the directive’s objective, while they may choose how to achieve
this objective. This describes the discretionary latitude for own judgment
and choice within legal boundaries and ties in well with the definitions
mentioned above. In granting discretion, directives essentially differ from

16 In the Dutch context, this is known as the debate on ‘nationale koppen’. Cf. J. Stoop
(2012) ‘Nationale koppen op EU-regelgeving; een relevante discussie?’, Nederlandse Tijd-
schrift voor Europees Recht 6: 229-237.

17 Directives that entail the obligation of introducing a sanctioning system used to offer
Member States the (discretionary) choice to decide on the legal type of sanctions —
whether to base these on provisions of public law or private law (administrative law or
civil law) when legally implementing corresponding EU rules. This changed when the
requirement became that sanctioning has to be ‘effective, proportionate and dissuasive’,
a standard clause introduced by the European Commission in the 1990s. These are con-
ditions that have meanwhile been specified by case law. See Prechal, 2005, p. 88 and Gil
Ibénez, 1999, pp. 213-215.

18 See for instance case C-363/89 Roux [1991] ECRI-00273 and case C-277/02 EU-Wood-
Trading [2004] ECR I-11957 referring to the application of EU secondary law (directives).
In these cases the European Court of Justice, by invoking the principle of cooperation,
sought to put constraints on Member States” option to derogate from EU rules on the
free movement of goods, persons, and services (Article 30 TEC now Article 36 TFEU).
See Kessedijan, 2007, pp. 33-35.
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regulations which hardly leave any discretion as they are entirely binding
and directly applicable in the Member States.!?

Legislative discretion, hence discretion granted by directives, flows
from two legal sources, EU primary law being one of them. Article 288 of
the Treaty on the Functioning of the European Union (TFEU) stipulates that:

A directive shall be binding, as to the result to be achieved, upon each Member State to
which it is addressed, but shall leave to the national authorities the choice of form and
methods.

The second source from which legislative discretion derives is EU second-
ary law, more precisely, from the directive text, its content and wording.
Since the content of directives differs, the scope of discretion varies among
them. It is certainly so that directives entail above all obligations for Mem-
ber States. However, the rules laid down in directives, do not exclusively
prescribe what Member States have to do (‘shall” do). Rules can also be for-
mulated as permissions (‘may’ do) and therefore entail discretionary lee-
way. In fact, as argued in this study, legislative discretion may take different
forms in directives. What’s more, these instances of discretion provide dis-
cretion to different degrees. Whereas studies addressing legislative discre-
tion usually do not take into account the different forms discretion can take,
the current study addresses them explicitly further below.

The distinction between discretion flowing from EU primary law on
the one hand and EU secondary law on the other hand is also made by
Veltkamp (1998) in her study on the implementation of EU environmental
directives. It is one of the few legal studies that address discretion in this
particular context. In a different manner than described in this disserta-
tion, Veltkamp applies the term ‘discretion” more restrictively, to denote the
leeway granted by the directive text whereas discretion flowing from the
Treaty (Article 288) is referred to as ‘leeway in implementation” (1998: 20).20
The latter term, however, lacks precision because discretion based on the
Treaty is intended to be used for transposition while the term ‘implementa-
tion” extends beyond that stage.2! But there is a more important reason not
to use the distinction suggested by Veltkamp. Alongside the fact that it is

19  Legislative discretion is, hence, what distinguishes directives from regulations. At the
same time, in practice EU directives may be very detailed, boiling down to quasi-regu-
lations. Regulations, on the other hand, may appear to be less detailed. They may, thus,
require Member State enforcement which is usually only required in the case of direc-
tives. See Van der Burg and Voermans, 2015, p. 139.

20  The Dutch equivalent is ‘implementatievrijheid’.

21 Itshould, however, be pointed out that Veltkamp elsewhere in her study does recognise
that implementation is a multi-stage process. See Veltkamp, 1998, pp. 7-8.
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difficult to disentangle the two types of discretion she identifies,?? in view
of the present study, more analytical clarity is provided by distinguishing
between legislative discretion and administrative discretion. To establish the
difference between the two types has the advantage that discretion is cap-
tured with regard to the formal implementation (transposition) process as
a whole. Such a distinction takes account of the specific nature of the direc-
tive as a ‘two-tier legal act’ encompassing the directive proper as issued by
the European institutions and national transposition legislation by means
of which the directive’s rules become part of Member States’ legal systems.
In other words, I believe that instead of different legislative sources, a more
appropriate ground on which to make a conceptual distinction is to differ-
entiate between EU-level discretion or ‘discretion-in-legislation’ (legislative
discretion), and national-level discretion or ‘discretion-in-implementation
(administrative discretion). Furthermore, it considers the possibility that
discretion granted to Member States within the legislative decision-making
process differs, in terms of amount, from discretion available to national
implementing actors once the directive has to be transposed into national
law due to differences between the EU and national settings. It is possi-
ble, for instance, that legislative discretion decreases once it is exposed to
national legal-administrative settings like it has been suggested in imple-
mentation research (Steunenberg, 2006).23 The relevance of the national
legal systems regarding the use of discretion by administrative authorities
has also been highlighted in constitutional law. I shall return to this point in
a moment.

From my perspective, an adequate way of taking the foregoing aspects
into consideration is proposed by Schwarze’s definition of ‘legislative dis-
cretion” and ‘executive discretion’. Schwarze is one of few (legal) scholars
who acknowledge the difference between the two types. In his definitions
emphasis is put on the authority that exercises discretion vis-a-vis and

22 Inmy view, EU primary and secondary law are very much intertwined and directives
provide a good example of this. Being secondary law, directives are made under the
terms set out in the EU treaties and give expression to the legal principles established by
them. For instance, the principle of institutional autonomy, which in this study is consid-
ered to be an instance of discretion, is explicitly laid down in EU directives. A directive
provision may, for instance, allow Member States to confer implementing tasks upon
national authorities they consider to be suitable to carry out these tasks. At the same
time, the principle of autonomy directly flows from the EU treaties, in particular from
Article 4(2) of the Treaty on the European Union (TEU) establishing that the Union shall
respect the ‘territorial integrity” of Member States and the aforementioned Article 288
TFEU: Member States are free in choosing how to implement a directive, i.e. they decide
on which national authorities will carry out this task.

23 Steunenberg, for example, pays particular attention to the difference in degree between
EU-level and national-level discretion to which he refers as ‘higher-level discretion” and
‘lower-level discretion’. He shows that national coordination mechanisms can reduce the
scope of the former, higher-level type of discretion, which results in less discretion being
granted for the purpose of implementation than initially was the case. See Steunenberg
(2006).
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under recognition of the other two functions of government. Whereas leg-
islative discretion denotes the ‘freedom of drafting employed by the law-
maker under the constitution’, executive discretion is considered to refer
to ‘the freedom of the executive under the law and vis-a-vis the courts’
(Schwarze, 2006: 298). For the purposes of this study and with specific
regard to the EU context, I slightly adapt Schwarze’s terminology (see box
1). I distinguish between legislative discretion and administrative2* discre-
tion which are defined as follows:

Box 1: Defining discretion

Legislative discretion

The term denotes the latitude based on both primary and secondary EU law
(Article 288 TFEU and the directive text) granted by the EU legislator to Member
States for transposing a directive.

Administrative discretion

The term refers to the actual discretionary latitude left to national implementing
actors, once factors that further determine the use of legislative discretion at the
national level have been taken into account.

In my view, it is important to show that there is a conceptual difference
between discretion at the EU level and discretion at the national level in
order to gain a sound understanding of the concept within the context it is
studied. However, it is not my intention to make an analytical distinction
and to differentiate between the two types of discretion in the case stud-
ies that follow. While in subsequent chapters discretion in directives takes
centre stage from a methodological point of view and is therefore referred
to as ‘legislative discretion” (as a synonym of “discretion’), I stick to the term
‘discretion” in the empirical analysis where the focus is on discretion within
a broader, EU- and national-level decision-making context.

So far the discussion serves to filter out relevant aspects and facts that
are important for a conceptual understanding of discretion. In the next
sections my approach is slightly different. I try to discuss the legal science
discourse from a bird’s-eye view, paying specific attention to how scholars
from administrative, constitutional and the sociology of law have thought
and written about discretion. My intention is to highlight certain aspects of
the debate that I deem important for the study of discretion in the national
transposition of European directives. In doing so, I also aim to show that

24  The term ‘administrative discretion’ is not only used in the context of EU administra-
tive law but also in connection with administrative law in the United States where it is
often referred to as ‘executive discretion’. To clearly distinguish the present context from
the latter one, I decided to use the term ‘administrative’ instead of ‘executive’ discretion
throughout the dissertation.
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discretion’s potentials have long been overshadowed by a prevalent nega-
tive image of it in the legal sciences.

To sum up the discussion, discretion in democratic legal systems is a
topic of interest for scholars from administrative, constitutional and the
sociology of law. The former two view it as part of a legal competence, the
latter as part of decision-making determined not only by rules but also the
social context. The rules-based impact on the use and scope of discretion has
been illustrated by referring to discretion’s place in national legal systems,
Dutch administrative law in particular. Definitions relating to the general as
well as EU legal context show that choice, interpretation and judgment are
considered to be central elements of the notion of discretion. Discretion is a
key feature of European directives and determined by both EU and national
settings. To account for this fact and for the sake of clarity, legislative discre-
tion is distinguished from administrative discretion.

2.3 BIRD EYE’S VIEW ON LEGAL DISCOURSE

By showing how discretion has been described, a specific attitude that legal
scholars have taken towards discretion can be revealed. In the subsequent
discussion reference is made to studies that have tackled questions concern-
ing discretion within a national and European Union legal framework as
well as in the legal Anglo-American context. My main concern is with the
relationship between discretion and rules. This relationship appears to be of
vital importance to legal scholars from all legal disciplines addressed here.
What’s more, in presenting how these scholars have thought about discre-
tion, a perspective takes shape that serves to explain why discretion has
been described in a particular way, of which it is thought here, that it does
not do justice to the potential discretion is considered to have for the mak-
ing and application of rules.

23.1 Discretion in context

The ubiquity and importance of discretion for state administration, which
seems to be reflected by its place within regulatory welfare states, has not
gone unnoticed among scholars. In fact, it has attracted attention to dis-
cretionary decision-making in various administrative contexts: discretion,
usually referred to as administrative discretion,?> has been addressed with
regard to police and prosecution services (Davis, 1969; Fletcher, 1984), the
administration of justice (Shapiro, 1983; 1985) as well as, more generally, in
the context of public and welfare policies (Goodin, 1986; Bell, 1992; Han-

25  The term ‘administrative discretion’ is used by various authors in their contributions on
discretion. Their definitions of the term at best overlap with the definition of the term
applied in the dissertation where administrative discretion is dinstinguished from legis-
lative discretion in the context of the transposition of EU directives.
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dler, 1992). But also beyond the national context, in the area of European
law, scholars have looked into discretion (Prechal and Van Roermund, 2008;
Hofmann et al., 2011; Weber, 2013). What becomes apparent in the differ-
ent studies is the emphasis on discretion as being constraint by rules, but
also the difference between discretion and rules as expressed by laws, legal
principles or case law is highlighted. This idea about the difference between
discretion and rules is well reflected by Dworkin’s metaphor of a doughnut
(1977). Dworkin was a prominent scholar of legal philosophy and it there-
fore may not come as a surprise that his view on discretion has invited oth-
ers to reflect upon the role of discretion in the legal sphere, including state
administration (Goodin, 1986; Galligan, 1990; Hawkins, 1992). To Dworkin,
discretion is ‘like the hole in a doughnut [which] does not exist except as an
area left open by a surrounding belt of restriction” (1977: 31). In fact, Dwor-
kin’s shorthand description of discretion implies that discretion is not only
restricted by rules but also separated from them. As Galligan points out,
Dworkin implies that discretion is a “distinct species of legal power” (1990:
20). Others believe that Dworkin treats discretion as a residual notion to
marginalise it from the world of rules (Goodin, 1986; Lacey, 1992). Be it as it
may, Dworkin’s idea and that of others (Fletcher, 1984; Goodin, 1986; Koch,
1986) seems to imply that discretion and rules are opposites. The purported
advantages of rules are contrasted with the purported disadvantages of dis-
cretion: whereas rules are seemingly clear and open to the public as they are
established by law (legislative processes), administrative decision-making
and the use of discretion herein remains obscure and inaccessible to a wider
audience (Hawkins, 1992). And, as Lacey notes, if exercised in the public
sphere, discretion is considered as problematic from an individual rights
perspective that constitutional scholars emphasise (1992: 370).

Next to describing discretion — in contrasting it with rules — Dworkin
identifies three different types of discretion when analysing decision-mak-
ing by actors in the military service: two ‘weak senses’ of discretion along-
side a ‘strong’ one. A strong sense of discretion entails that standards are
missing which are otherwise set by a legal authority. The absence of stan-
dards then leaves a lot of leeway for decision-making by sergeants even
though principles such as rationality, fairness, and effectiveness preclude
absolute (unbound) discretion. Discretion in the presence of standards
is supposed to be weak and comes in two forms: discretion is weak if the
standards require interpretation and judgment, or if discretionary decision-
making is not subject of final supervision or reversal (Dworkin, 1977: 31-9;
68-71; see also Galligan, 1990: 14). In a nutshell, weak discretion involves
interpreting a standard of rules already set by another authority, whereas
strong discretion brings with it freedom in setting up own standards.

Dworkin is not the only one who tries to describe and structure discre-
tion. Others have followed suit in distinguishing between types of discre-
tion within the administration (Goodin, 1986; Koch, 1986; Shapiro, 1983;
1985) or situations in which discretionary decision-making manifests itself
in different ways (Lacey, 1992; Galligan, 1997; Gil Ibafez, 1999). Koch, for



Chapter 2. Discretion in the legal sciences 37

example, distinguishes between types of discretion that are reviewable
(individualising discretion, executing discretion and policymaking discre-
tion) and types of discretion that are not reviewable by the courts (unbri-
dled discretion and numinous discretion).?6 Galligan maintains that there
are three applications of discretion: discretion in finding facts, in settling
standards, and in applying the standards to the facts (1997: 16). With regard
to the implementation of EU law, Gil Ibanez points to different stages of
decision-making in which discretion comes into play: decision-implementa-
tion, decision-application, supervision and enforcement (1999: 199).

Koch'’s division into reviewable and unreviewable types of discretion
already hints at the fact that administrative discretion is of major concern to
legal scholars that discuss administrative conduct in the context of jurisdic-
tion. The question that preoccupies them in particular is how judges, law-
yers and other legal actors within law courts shall treat and assess discretion
(Wright, 1971; Goodin, 1986; Shapiro, 1983; 1985).27 Furthermore, they seem
to be concerned with the effects that discretion exercised by the executive
may have for constitutional democratic states. In this regard, scholars look
particularly into the question of how discretion relates to fundamental legal
principles such as the rule of law, the balance of power, legality as well as
the legal doctrines of direct effect and effective judicial protection — not only
within a national but also a European context (Prechal and Van Roermund,
2008; Hofmann et al., 2011).

23.2 From opposite to threat

The attention dedicated by legal scholars to questions on discretion in
thinking about its causes and consequences can be seen as an attempt to
better understand discretion and its meaning for modern legal systems. It
can, however, and with a view to the attention that has been paid to the
judicial review of different forms of discretion, also be seen as an attempt
to ‘get a grip on discretion” and to put it under control by means of law.

26 These examples are mentioned for the purpose of mere illustration and are therefore not
further discussed. It is interesting to note, however, that Koch’s executing discretion and
policymaking discretion types come close to what I refer to as administrative discretion.
Whereas according to Koch executing discretion boils down to extending legislation or
filling in details, thereby following a defined path, ‘policymaking discretion” allows the
administrative decision-maker to define the path itself in exercising decision-making
competences. Cf. Koch, 1986, pp. 479-491. It is conceivable that the transposition of Euro-
pean directives entails both of these activities, depending on how much discretion is
available for the incorporation of EU rules into national law. In choosing implementa-
tion forms and methods, national actors may decide upon the path of transposition and
elaborate further on (discretionary) EU rules.

27 Even though legal discretion is not the focus here, it is interesting to note, with reference
to Brand, that judicial review of administrative discretion may in itself be considered as
a discretionary act because judges act on their own judgment in applying established
legal standards to scrutinise discretion. Cf. Brand (2008).
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Hawkins’ (1992) reading of various legal writings on discretion points in the
same direction.

Having said this, it becomes clear that discretion and rules are not
merely perceived as opposites. To put it starkly, a central theme in the legal
discourse seems to be the tension between discretion and rules as epito-
mised by the antithesis between the rule of men (discretion as ‘unbridled’
power) and the rule of law (rules as ‘legal’ power). This view on discretion
exhibits a certain degree of suspicion, which is also immanent in the work of
Dicey, the 19th century British constitutional scholar and lawyer. Being not
entirely opposed to the idea of administrative discretion in general Dicey,
however, was a strong proponent of the rule of law. His works have been
interpreted as showing disapproval of the conferral of wide amounts of dis-
cretion upon the administration because he seemed to consider it likely that
discretion would be used in an arbitrary fashion, undermining the rule of
law (Galligan, 1990; Gil Ibafiez, 1999: 202; Carolan, 2009: 49). But it is not
only the rule of law that seems to be at stake. From the perspective of con-
stitutional theory, it is also the concept of separation of powers, and there-
fore the neat division between the executive, the legislative and the judicial
branches that might get undermined (Waldron, 1999; 2013). Making discre-
tion available to unelected officials within state administration whose task
is to put law into practice may exceed regulatory rule-making and include
taking quasi-legislative measures. This may foster the intermeshing of the
executive and legislative functions of government.

Going back to the notion of arbitrary decision-making, it re-appears in
a somewhat different way in Davis” Discretionary Justice (1969) centring on
discretionary decision-making in the administration of justice, police and
prosecutors in particular. Davis, in fact, is a historian but a common refer-
ence point of legal scholars and one of the first contemporary scholars to
have analysed intensively discretion in state administration (Fletcher, 1984:
274). According to Davis, a public official has discretion whenever ‘the
effective limits on his power leave him free to make a choice among pos-
sible courses of action or inaction’ (1969: 4). Davis, however, also introduces
the notion of “unnecessary discretion” which implies that he concedes that
some discretion is ‘necessary’. The idea of ‘necessary’ discretion is based
on the consideration that in exercising their tasks police officers need some
flexibility to apply abstract rules in specific individual situations. The jus-
tification for discretion is often the need for individualised justice. None-
theless, Davis is also convinced that there is “unnecessary’ or ‘undesirable’
discretion which is likely to lead to illegal discretionary action and therefore
to the improper application of rules. It is considered a consequence of lack-
ing control by legal authorities, and hence, too much room for the police
officer for own interpretation, judgment and choice (1969: 1-14). In the eyes
of Handler who focuses on social and not legal justice, administrative action
as described by Davis leads to ‘subjective justice” (1986: 169). That discretion
can be misused, is a present topic in constitutional law. The legal doctrine
of “acting ultra vires” addresses exactly the fact that in exceeding their legal



Chapter 2. Discretion in the legal sciences 39

competences, administrative actors act outside the lawful powers that have
been conferred upon them (Hofmann, et al., 2011; Mollers, 2013).

At the same time, discretion is also thought of as being inevitable and as
having a certain function within legal systems. Hence, it is not only rejected
but also accepted. According to Goodin, ‘[i]t is widely agreed that a certain
amount of discretion will inevitably prove necessary’ (1986: 237). Referring
to the implementation of welfare state programmes and the provision of
social assistance in particular,?8 he points out that there is a ‘need to leave
officials with discretionary powers to make extraordinary payments to
people in truly exceptional circumstances, such as fire or flood” (1986: 237).
Again discretion is recognised as useful, namely in making general rules
work in practice. On the other hand, Goodin dedicates a considerable part
of his article to discuss the downsides of officials” discretionary decision-
making in the distribution of welfare state resources. Next to arbitrariness,
Goodin argues that discretion can have other negative consequences for
the system of law and therefore also for those this system is expected to
protect. According to him, these downsides are manipulation, exploitation,
uncertainty, insecurity, privacy and intrusiveness. All of these phenomena
suggest that officials may (mis)use discretion in assigning the resources to
be distributed, by imposing high demands on those in need. Furthermore,
discretionary decision-making may make those asking for support subject
to the official’s arbitrary will. As a consequence, the position they are put
in is characterised by legal uncertainty and insecurity as well as a dispro-
portionate encroachment on their privacy in having to prove their entitle-
ment to receive social welfare benefits (1986: 239-250). In contrast to other
scholars, Goodin does not believe that rules are a solution to these alleged
problems of discretion being exercised. Rules merely provide justifications
for the decisions that officials make. Therefore, Goodin comes up with a
more radical solution by suggesting that dilemmas can be alleviated only
by removing discretion from officials. Interestingly enough, Goodin does
not consider the dilemmas mentioned as being inherent to discretion. In his
view, discretion is not the root of the problem. It is the practice of discretion
which is beset with problems (1986: 258).

In considering the foregoing, the prevalent view emerging from the
legal debate seems to be that discretion is in one way or the other prob-
lematic for legal systems. Opposite arguments, underpinning that discre-
tion may also be conducive to legal systems, appear to be largely absent.
Instead, discretion is associated with arbitrary decision-making and a num-
ber of negative effects expected to follow from its use. Seen in this light, the
exercise of discretion by the administration is to the detriment of legal prin-
ciples that are at the core of democratic legal systems. To mention a few but
nevertheless key ones: the rule of law, legality and legal certainty, as well as
the separation of powers. In fact, criticism of discretion is not confined to

28  Goodin applies the term ‘official” which is in the Anglo-American context used to denote
an office-holder within public administration and government.
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its role within national settings. Also regarding administrative rule-making
in the context of the European Union, discretion is ‘blamed’ for it is consid-
ered to undermine the legal protection of individuals, above all in the area
of asylum and migration law. In this regard, legislative discretion granted
by directives is characterised as being a counterpart to legal harmonisa-
tion and the principle of uniform application which implies that EU rules
are interpreted and applied in the same way by the Member States. With
a view to EU asylum and migration law, discretion is criticised for allow-
ing Member States to implement minimal standards of protection where
higher standards are deemed necessary as argued by scholars in the debate
on immigration from non-EU countries. The implications that discretion is
considered to have are found incompatible with human rights (Guild, 1999;
Baldaccini, 2009; 2010; Strik, 2011; Eisele, 2013).

In sum, the above discussion of legal scholars” views on discretion
being exercised by administrative actors within a national or European
setting seems to reveal a rather negative attitude towards it. This is not
least because of discretion’s alleged negative legal implications which also
appear to raise questions of legitimacy. After all, the principles discretion is
supposed to undermine (the rule of law, legality, legal certainty, the sepa-
ration of powers, amongst others) can be understood as basic pillars upon
which democratic and legal systems are founded and preserved.

And yet, among the voices of criticism, there are also those that point to
the necessity of discretion for the application of rules. Then again, discretion
does not exist without rules. Hence and as very well reflected by Dworkin’s
metaphor of a doughnut mentioned above: discretion and rules are closely
related to each other (Hawkins, 1992: 13). After all, only with the hole (dis-
cretion) the doughnut (rules) can exist.

233 Discretion re-visited

Interestingly enough, the sceptical, if not critical attitude towards discre-
tion has itself become a subject of the debate. Lacey, for instance, takes issue
with the prevalent negative viewpoint on discretion resulting from, as she
views it, a dogmatic approach adopted within the legal sciences, in particu-
lar in the Anglo-American legal studies. According to her this approach is
characterised, by a specific paradigm that she considers to be rooted in a
distinct ‘liberal legal theory”:

This kind of jurisprudential approach to judicial discretion flows in part from the central-
ity of courts in jurists” conception and in part from association of the rule-of-law ideal
with the value of formal justice (treat like cases alike) and with the protection of indi-
vidual rights (1992: 369).

Apparently the approach and paradigm Lacey describes here, rest on the
idea that discretion is in fundamental conflict with the rule of law — at least
if the rule of law is, as pointed out by Galligan — narrowly conceptualised



Chapter 2. Discretion in the legal sciences 41

as ‘the rule of rules’ — and the values associated with it (1997: 18). Galligan
argues in a similar vein as Lacey, when he contends that criticism of discre-
tion from within the legal studies is voiced by those exponents of constitu-
tional theory that take a legalistic approach to the rule of law and share the
belief that the administrative government should be organised according
to a set of general, legal standards (1997: 11-14). Discretion in such a set-
ting is viewed as an ultimate challenge to established rules and to the ideal
concept that supporters of a concept like the liberal legal paradigm have in
mind: the application of general standards to all legal activities for both sub-
stantial and procedural grounds (Lacey, 1992: 369).

Lacey’s reflections on discretion make part of the volume The uses of dis-
cretion (1992).2° This collection of essays written by socio-legal scholars and
legal practitioners seems to reflect a change of attitude towards discretion
and a possible paradigm shift within the legal discourse on the subject as
a result. As outlined in the introduction to the volume, the authors depart
from a common starting point. They challenge the idea that discretion and
rules are opposites and consider the traditional legal approach as being too
limited in explaining discretion by merely contrasting it with rules. Discre-
tion, in their view, makes part of decision-making on how to apply rules.
Therefore, they strongly suggest analysing discretion not in isolation but in
connection with the wider social context in which it is embedded. To this
end, a more adequate approach is, as they put it, a ‘pluralist’ one which
combines insights from the legal and social studies to take into account the
impact of organisational structures such as norms on the way administra-
tive discretion is exercised (Lacey, 1992: 363; Schneider, 1992: 79-88). Legal
scholars are therefore well-advised to make use of empirical and analyti-
cal approaches applied in the social sciences (Lacey, 1992: 365). Further-
more, the dogmatic view is questioned that discretion and rules are two
separated phenomena as expressed in the work of Dicey and his students
(Bell, 1992; Hawkins, 1992; Lacey, 1992; Galligan, 1997). It is argued to the
contrary, namely that discretion is immanent to rules, flowing for instance
from vague parts of legislation (Schneider, 1992). In this regard, the inter-
esting observation is made that in formulating law, the legislature chooses
between different combinations of rules and discretion implying that discre-
tion varies amongst pieces of legislation (Schneider, 1992: 49).

Furthermore, it is noteworthy that next to the fear of discretion’s poten-
tially negative effects on legal systems (and their legitimacy), other argu-
ments have been put forward that reflect a more positive view on discre-
tion. In more recent debates, discretion is not associated anymore with
disadvantages it is believed to entail for the rule of law. Galligan (1997), for
instance, rejects the idea of many of his colleagues that discretion is incom-
patible with legal values featuring prominently in rule of law systems. He
makes the interesting case that scepticism and negativity towards discretion

29 Keith Hawkins (ed.) (1992) The uses of discretion. Oxford: Clarendon Press.
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result from the fact that only legal standards are used as a benchmark for
assessing if discretion is ‘legitimacy-proof’. Once it is realised that there are,
alongside rules, also normative standards generated within administrations
which can be used to make judgments about discretion, ‘discretionary pow-
ers may be brought within acceptable notions of legitimate authority” (1997:
15). He even takes this point further in arguing that discretion can be a form
of legitimate authority (1997: 35).

Galligan’s account provides a good example of the part of legal schol-
arship that seeks to integrate empirical insights into the legal analysis of
discretion. His writings (1990; 1997) also exemplify that legal scholars have
not only focussed on the purported dilemmas posed by discretion but that
attention has been shifted to the advantages that discretion can have for
legal systems in general and legislative and administrative decision-mak-
ing (processes) in particular. It is emphasised that discretion facilitates the
application of rules under particular circumstances. Additionally, in provid-
ing flexibility, discretion is considered to help reconciling different interests
and reaching agreement in administrative contexts (Lacey, 1992: 361). Legal
scholars as well as legal practitioners do not consider discretion to be nec-
essarily problematic for legal systems (Prechal and Van Roermund, 2008:
18). Carolan, for instance, opines that discretion should not be treated as a
problem but as an ‘“institutional opportunity” (2009: 131). Like other authors
that stress the relevance of interest representation and deliberation in deci-
sion-making processes (see for instance Hunold and Peters, 2004), Carolan
suggests that administrative discretion should be used to let citizens be
involved and contribute to accurate decision-making by which they them-
selves are affected. Thus, in his view the conferral of discretion on admin-
istrative actors is well-reasoned (Carolan, 2009: 130-134). In the same vein,
Mollers (2013) highlights the advantages of discretion vested in the admin-
istration, which he considers to have a mediating role in exercising state
authority that affects citizens. He takes the opinion that discretion helps
to fulfil this function since it facilitates the application of abstract laws to
concrete situations. What's more, through discretion, administrative actors
are made sensitive to the circumstances of a specific situation and in this
context, discretion may be used to protect individual freedoms and rights
(2013: 100; 143).

Very important for the present context are the arguments that have
been put forward regarding the role of discretion in EU law. In this context,
the notion of vagueness becomes relevant. Vagueness, however, alongside
ambiguity, has been considered as negative for the implementation of law.
The argument goes that vagueness might contribute to the misinterpreta-
tion and misapplication of EU rules in the Member States (Falkner et al.,
2005; Beijen, 2011). However, representatives of legal scholarship on the
EU argue to the contrary. Discretion is positively acknowledged, precisely
because it provides vagueness. This vagueness is considered as ‘construc-
tive ambiguity” and therefore as valuable leeway that can facilitate striking
a compromise in decision-making and reaching a decision outcome (such
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as the adoption of a directive) (Prechal, 2005: 33). Likewise, ambiguity is
not considered as being negative for the (formal) implementation of Euro-
pean law (directives) by Member States. As an instance of ‘conceptual diver-
gence’, discretion is regarded to carry the valuable potential to facilitate
translating EU rules into the various national legal orders, exactly because it
leaves room for more than one interpretation (Prechal and Van Roermund,
2008). This ties in well with the observation that a directive, due to the dis-
cretion that it grants, represents a compromise among Member States, uni-
fying national laws to a certain extent while additionally taking into account
national particularities (Hértel, 2006: 173). As Twigg-Flesner notes, Member
States have some choice in deciding how to achieve the outcomes required
by a directive, using suitable legal concepts and terminology in transposing
EU rules while regulations imply the use of terminology and concepts dis-
tinct from national ones (2012: 8-9).

A number of relevant points have been mentioned in the above sections.
Taken together, they indicate a second line of reasoning regarding legal
scholars” approach to discretion. In legal thinking the tendency has become
apparent to positively embrace discretion by emphasising its potentials. In
contrast to those that have seemingly been caught up in fear, suspicion and
prejudice, being reflected in their views of discretion, there are other legal
scholars that are more concerned with discretion’s virtues instead of its pur-
ported vices. It, thus, seems that the idea is increasingly endorsed that dis-
cretion has an important function to fulfil within democratic legal systems:
it can be beneficial for both, the making and application of law. Further-
more, taking a closer look at the whole debate, pertinent aspects have been
touched upon which show some connection between discretion and legiti-
macy. Insights as provided by Prechal and Van Roermund (2008) as well
as Galligan (1990; 1997) indicate that there is a link valuable to be explored
further.

The previous sections have brought to light a number of aspects that are
considered vital for understanding the concept of discretion within the con-
text of this study. The next chapter continues on this path. It zooms in fur-
ther on discretion within the context of legislative decision-making and law
implementation processes. This debate has mainly been shaped by political
scientists. From their writings pertinent findings can be derived for a more
complex understanding of discretion which further informs the theoretical
assessment framework of the dissertation.

2.4 CONCLUSION

How does the foregoing characterisation of discretion link with the present
context of this study? I believe that the legal debate provides a number of
insights that are of particular relevance for the analysis of discretion as it is
envisaged here.
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To begin with, the idea voiced in the legal debate and embraced in the
dissertation is that discretion is inherent to rules (laws) and that it is pro-
vided by different degrees. These are precisely the two key characteris-
tics of European directives. Second, analysing discretion in a wider social
context, taking into account ‘social forces” instead of rules alone, is consis-
tent with the approach taken in this study where discretion is analysed in
a political, institutional setting, namely in EU legislative decision-making
and national implementation processes regarding directives. In this respect,
also the observation that the legislature consciously decides to grant dis-
cretion to certain amounts plays a significant role. Third, to differentiate
between the notion of discretion including its potentials for legal systems
on the one hand and, on the other hand, how discretion is used including
the possible, improper use or misuse of it is deemed relevant. It may serve
to show a more nuanced picture of discretion which is not biased towards
discretion’s purported negative effects but takes into account the difference
between normative ideas about discretion — how it should be used — and
empirical examples which may illustrate its actual (mis-)use. In that context,
it is important to understand that the misuse of discretion does not lie in
the concept of discretion but is linked to how it is used by administrative
actors. Hence, it seems necessary to have a closer look at how actors use
discretion when transposing EU directives. Fourth, as was finally brought
to light, discretion may entail advantages for actors in decision-making pro-
cesses — such as the flexibility it provides in applying rules. Thus, as argued
in the dissertation, discretion can play an important role in legal systems,
especially within the context of EU- and national-level decision-making
processes concerning directives. Here it shows that reviewing the Anglo-
Amercian literature on discretion makes it possible to identify different
perspectives on discretion: both negative and positive ones. What’s more,
it becomes apparent that legal approaches of the concept of discretion dif-
fer among each other. This part of the legal theory on discretion was used
to put into perspective, first, the idea that legal theory is mainly negative
about the role of discretion in rule-making — there are views that do not
emphasise the downsides of discretion but, by contrast, seek to highlight its
advantages for decision-making processes related to the making and imple-
mentation of rules — and, second, to put into perspective the view that rules
and discretion do not go well together.

Finally, also the traditional approach towards discretion is found to
have an important merit with its emphasis on the tension between discre-
tion and rules. In fact, it is this part of the legal discourse, in which impor-
tant questions as to the impact of administrative discretion on democratic
legal systems arise, including questions that have been touched upon in the
introduction to the dissertation. It can be considered as a prelude to the later
debate on the relationship between discretion and legitimacy within the
context of the transposition of EU directives. This debate will follow after
the presentation of the empirical case studies.



3 Discretion in the political sciences

3.1 INTRODUCTION

Next to legal scholars, also political scientists! have taken a vested interest
in the relevance of discretion for processes of legislative decision-making
and law implementation. In analysing these processes they shed light on
aspects that are pertinent for the present study of discretion. This chapter
starts out with some general remarks concerning discretion in implementa-
tion research. Hereafter more specific aspects are addressed: the reasons for
delegation and discretion in the context of legislative decision-making are
dealt with, as well as the conditions under which discretion is made avail-
able for the purpose of implementing law. Findings derived from the anal-
ysis of legislative decision-making and the transposition of EU directives
finally serve to formulate a set of expectations for the empirical analysis.

3.2 DISCRETION IN IMPLEMENTATION RESEARCH

Discretion has been addressed in a number of implementation or compli-
ance studies that largely centre on Member States’ transposition of European
directives.2 Implementation is a domain of political scientists; apart from a
few exceptions in the legal studies (Veltkamp 1998, Beijen, 2010; De Boer
et al., 2010; Strik 2011). Implementation scholars address various questions.
For instance, they take a closer look at Member States” non-compliance with
EU law by investigating the reasons for failure of legally correct and timely
transposition (e.g. Kaeding, 2007b; 2008; Mastenbroek, 2007; Thomson,
2010). Some of them aim to identify implementation patterns from which
they derive distinct approaches to compliance applied by old as well as new
EU Member States (Falkner et al., 2005; Toshkov, 2007; 2008). Others are
interested in the development of compliance over time and in compliance
with EU law in particular policy areas (Kaeding, 2007b; Haverland et al.,
2011). Specific attention has also been paid to the variation of compliance
(Haverland and Romeijn, 2007; Thomson, 2007; Borzel et al., 2012) and, in

1 The term political science is used broadly, and hence, understood as including the sci-
ence of public administration.
2 Few exceptions are Carroll (2014) who looks into the post-transposition implementa-

tion of EU directives in the area of animal welfare and Versluis (2007) who addresses all
stages of the national implementation of the Safety Data Sheets Directive. Both focus on
implementation across EU Member States.
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particular, timeliness in the national transposition of EU directives (Thom-
son, 2009; Haverland et al., 2011), including the question why some Member
States outperform others in transposing directives (Borzel et al., 2010).

In these implementation studies the notion of discretion is usually
explained in brief. Explanations refer to the fact that discretion offers room
in transposing directive provisions into national law. Discretion is thus
understood as providing a range of policy options which are all supposed
to be compatible with the piece of law to be implemented (Kaeding, 2007b;
Thomson, 2007; Zhelazykova and Torrenvliet, 2011).3 Discretion has been
identified, amongst many others (Sverdrup, 2007; Toshkov et al., 2010),# as a
factor assumed to affect the transposition of EU directives into national law.
Accordingly, delay in transposition is considered to be caused by a combi-
nation of different factors, instead of being regarded as a mono-causal prob-
lem (Falkner et al., 2005: 22-26). Factors, which potentially impact transpo-
sition, are organised into three categories (Kaeding, 2007b; Mastenbroek,
2007). The first category comprises specific characteristics of a directive
(directive features); the second category includes features of the legislative
decision-making stage, i.e. EU negotiations concerning a directive, and the
third category pertains to characteristics of the domestic context into which
a directive is implemented (referred to as national-level characteristics or
state-based explanations). Discretion is a prominent but, apparently, not the
only directive feature that potentially affects the timeliness of transposition.
The type of directive (new directive or amendment), its length, its level of
complexity, its legislative quality, and the time allotted for implementation
as well as the policy sector the directive addresses are further factors that
possibly have an effect on transposition. As for EU-level features, the posi-
tion or preference of Member States towards the directive proposal (being
for or against it) may provide some hints as to their later transposition
performance. Finally, state-based explanations refer to the administrative
culture of a Member State and the socio-political structure of its society, in
other words, they refer to whether a Member State is a federal or unitary
state, whether interest intermediation at the national level follows a corpo-
ratist or pluralist model. This list is certainly not exhaustive but gives an
idea of “‘where’ to look for causes of impacts on transposition alongside dis-

3 These largely quantitative studies are usually more preoccupied with the question of
how to measure discretion granted by EU law. See also in this respect the recent study by
Carroll focussing on the effects of discretion in the post-transposition application of EU
directives. Cf. Carroll, 2014, pp. 153-154.

4 A comprehensive overview of implementation studies and therefore factors that have
been examined in their relation to the national implementation of EU directives can be
obtained from the online database of quantitative and qualitative studies of transposi-
tion, implementation and compliance with EU law. See: D. Toshkov, (n.d.) Implementa-
tion of EU Law: An Online Database of Existing Research, in cooperation with the Insti-
tute for European Integration Research at the Austrian Academy of Sciences, available
at: www.eif.oeaw.ac.at/implementation and http:/ /www.eif.oeaw.ac.at/compliance/
(accessed 1 December 2015).
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cretion. Taking one step back, however, how does discretion relate to legis-
lative decision-making processes?

3.3 DISCRETION IN LEGISLATIVE DECISION-MAKING

The discussion sheds light on three specific aspects: the reasons for the
transfer of discretionary decision-making powers for the purpose of trans-
position from the (EU) legislature to (national) state administration, the cir-
cumstances under which more or less discretion is granted, and discretion’s
potential effects on legislative decision-making and national transposition.
In the political science literature discretion is addressed in close connection
with the concept of delegation. Addressing the question of why discretion-
ary powers are granted is therefore intrinsically linked with the question of
why delegation from the legislature to the executive occurs in the first place.

3.3.1 Why delegate, why discretion?

The concept of delegation within the political decision-making context of
the EU and the United States has drawn attention of numerous scholars
(Epstein and O’Halloran, 1997; Pollack, 1997; Majone, 1999; 2002; Huber and
Shiphan, 2002; Talberg, 2002; Thomson, 2011). Delegation implies a share of
decision-making powers between the legislative and executive branches of
government and therefore links up both, the law-making and implementa-
tion stages. As Thomson points out, ‘[iJn most political systems, decision
makers delegate at least some discretionary power to implementers’ that
are, however, also seen as political actors in their own right (Thomson, 2011:
222; 258). The idea underlying the use of delegation is based on the assump-
tion that lacking legislative capacity motivates the legislature to transfer,
for the sake of implementation, discretionary decision-making powers to
the executive (state administration). To explain the reasons for the delega-
tion of discretion, scholars make use of the principle-agent and transaction
cost models applied in the field of political science and economics (Epstein
and O'Halloran, 1997; Huber and Shiphan, 2002). These explanatory mod-
els emphasise the importance of efficiency and propose cost-effective solu-
tions for problems of decision-making such as lacking legislative capacity.
Together with the concept of delegation they are used to explain the motiva-
tion which underlies EU integration, i.e. the transfer of national decision-
making powers to the institutions of the EU (Pollack, 1997; Majone, 1999;
2002). Another explanation for delegation has been linked to the notion of
‘blame avoidance’ (Majone, 1999; Thatcher and Stone Sweet, 2002). In this
context, delegation is considered to be motivated by the wish of those prin-
cipally in charge of decision-making to shift the responsibility for unpopu-
lar decisions or policy failures to others in order to insulate themselves from
political responsibility and accountability and to avoid loss of legitimacy.
Delegation, however, may also be seen as an attempt of the legislature to
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achieve credible policy commitments, above all in cases where decision-
makers such as Member States in the EU Council agree to decision out-
comes that, actually, differ from their preferred policy. To enhance credibil-
ity in the subsequent implementation of this policy by Member States, also
the European Commission is given an active part in this process. For this
purpose, the EU legislature delegates implementing powers to the Commis-
sion (Majone, 1999: 4; Talberg, 2002: 26; Thomson, 2011: 259-60).5

Regarding the delegation of decision-making powers from the EU leg-
islature to national administrations, there are various reasons for the trans-
fer of these powers which are addressed in the next sections. Recourse is
thereby taken to arguments derived from the so-called principle-agent and
transaction cost models as well as related approaches. What seems to link
the various explanations is that they revolve around two themes: informa-
tion asymmetries between the law-making and application stages, and, con-
sequently, the legislature’s attempt to seek expertise for the implementation
of legislative acts as a result.

3.3.1.1 Information asymmetry

The principle-agent model rests on the assumption of information asym-
metry between the legislature (the principle) and the implementing author-
ity (the agent). This asymmetry results from differences in time and space
between the processes of law-making and implementation of the law. This
is well exemplified by EU legislative decision-making regarding directives
which on average takes a good two years before Member States can imple-
ment them. What's more, decision-making takes place within two different
settings: negotiations at EU level and transposition of the directive at the
national level.

Law-making usually occurs with a distance to the actual situation in
which the law concerned needs to be applied and it therefore cannot antici-
pate on changes that may spontaneously occur ‘on the ground’. According
to the incomplete contracting theory of multilateral agreements, members
of a community are unable to construct complete agreements due to the
complexity of real-world phenomena and their unpredictability (Gil Ibafiez,
1999: 202; see also Pollack, 2010: 32). Hence, the assumption that principal
decision-makers have only limited knowledge of the policy issue a pro-
posal under negotiation addresses and are therefore unable to make very
detailed legislation. What's more, knowledge gaps on the part of the legis-
lature may not only concern the content of the law to be implemented but
also pertain to the circumstances under which implementation shall be car-
ried out and the consequences resulting from it (Calvert et al., 1989; Epstein
and O’Halloran, 1994; Franchino, 2004). This can also constitute a reason for

5 These are the implementing powers - formerly addressed in the context of Article 202
and 211 TEC - which, with the entry into force of the Treaty of Lisbon, became Articles
290 and 291 entailing the delegation of power to adopt delegated and implementing
acts. See for instance Hofmann et al., 2011, p. 491.
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the legislature to refrain from spelling out the details of legislation and to
leave the elaboration of a new piece of law to implementing actors, which
are often situated within state administration and supposed to make more
informed decisions. Delegation has, as a result, that institutional stalemate
is avoided: the legislature remains capable to act even with regard to highly
unknown situations. Interestingly, since it refers to the idea of legislative
discretion granted by EU directives, Epstein and O’Halloran argue that due
to the lack of legislative capacity and existing uncertainty characterising
legislative decision-making, implementing actors will, by default, receive at
least a ‘minimum amount of discretion” to implement legislation. In their
view each piece of legislation contains such a minimum or ‘discretionary
floor” (Epstein and O’Halloran, 1994: 702).

3.3.1.2 Seeking expertise

Where the settings in which law-making and implementation take place dif-
fer, like in the case of EU law that has to be implemented on a national level,
facing information gaps may not only impede informed decision-making
but also make it too costly for the legislature — in terms of times and other
resources — to come up with detailed legislation (Epstein and O’Halloran,
1997: 36-42). That being said, a possible solution for the legislature is to seek
expertise from (national) implementing actors, especially when it comes
to assessing the effectiveness of different policies. For this reason, the leg-
islature formulates discretionary rules that enable implementing actors to
choose from a range of possibilities what they perceive as the most effec-
tive measure (Thomson, 2011: 275). The transaction cost perspective has
been applied in studies on legislative decision-making and the delegation
of discretion, in particular, within the context of the political system of the
United States (Epstein and O’Halloran, 1997; Huber and Shiphan, 2002).
These studies have provided the basis for later research on legislative deci-
sion-making in the European Union, including the delegation of discretion
(Franchino, 2004; Thomson, 2007; Thomson et al., 2007; Thomson, 2011).
In this context, relying on national expertise by engaging domestic actors
in the implementation of EU law is assumed to lower the costs of aligning
national laws with, for instance, EU directives. Drawing on the particular
usage of Epstein and O’Halloran and what they term the ‘transaction cost
politics approach’, the idea is that the legislature trades off ‘internal” and
‘external” production costs in the making of legislation in order to arrive at
a solution that guarantees relatively low costs. In other words, the (in-) effi-
ciencies of both legislative rule-making and administrative rule-making (for
the sake of implementation) are weighed up against each other (Epstein and
O’Halloran, 1997: 7-9).

With a view to the above, delegation and discretion can be considered
as resulting from strategically calculated acts of the legislature who seeks
to keep law-making costs low while trying to ensure that law is properly
implemented by those actors to whom implementation has been assigned.
This view ties in well with Thomson’s (2007; 2011) observation regarding
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EU negotiations on directives. Thomson points to the relevant fact that
Member States take a double role in the negotiation process because they
are principally involved in both the legislative decision-making and the
implementation of directives. In transaction cost theory they are considered
to be both political actors and implementers (2011: 256). In this double role
and as argued by Thomson, Member States, negotiating a directive, antic-
ipate the need for flexibility, i.e. discretion for implementation ‘at home’.
In ensuring the availability of this flexibility, they seek to keep transaction
costs to a minimum: flexible arrangements ensure that implementation
can be shaped according to their preferences. Resulting from these consid-
erations is the incorporation of discretion into a directive (Thomson, 2007:
1004; Thomson, 2011: 253-254).

3.3.2 Discretion as a normative choice

A further explanation for the transfer of discretionary powers from one actor
to another has been provided by the consensus-building perspective on the
delegation of decision-making powers to EU Member States (Dimitrova and
Steunenberg, 2000; Thomson et al., 2007; Thomson, 2011). With regard to EU
legislative decision-making, it is argued that Member States formulate dis-
cretionary decision outcomes to resolve mutual disagreement — an approach
to conflict settlement which has been applied with even higher frequency
since the 2004 EU enlargement (Thomson, 2011: 277). Discretion is consid-
ered important in this context, not only because it apparently facilitates a
compromise between Member States. Its relevant role is ascribed to the fact
that it provides Member States with the prospect of not having to change too
much of their national legal orders. As Thomson puts it, ‘[d]ecision outcomes
that delegate discretionary power to Member States allow states to keep
their national arrangements to at least some extent” — also in case that they
are afforded only a narrow scope of discretion (Thomson, 2011: 260; 262).6
This argument can be linked to ideas about discretion as a normative choice.

Reflecting upon the reasons for the delegation and the function of dis-
cretion is important. It allows concluding that discretion is not merely a
coincidence or side-effect of decision-making. This view on discretion, sup-
ported in this dissertation, ties in well with the notion of ‘deliberate dis-
cretion’ (Huber and Shipan, 2002) which has been coined in studies on
legislative decision-making in the United States but also regarding deci-
sion-making processes on EU law (Dimitrova and Steunenberg, 2000). The
notion of ‘deliberate discretion” emphasises that the legislature consciously
chooses to delegate discretion for the purpose of law implementation, for
the reasons discussed above. This aspect of intentionally granting discre-
tion, however, can also be connected with a more normative idea about how

6 Moreover, I shall return to this point below when addressing in more detail the circum-
stances, degrees and effects pertaining to the delegation of discretion in the context of
EU negotiations on directives.
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EU law should be made to ensure that it is implemented and applied at
the national level. At the same time, by deliberately granting discretion, the
EU legislature accepts a certain level of legal diversity resulting from the
national implementation of EU rules (Dimitrova and Steunenberg, 2000).

To understand this ‘normative’ idea, as it is referred to here, it is neces-
sary to take recourse to EU primary law. In the pre-Lisbon period, the use of
directives or regulations as regulatory instruments was determined, at least
for a number of particular policy issues, by the relevant legal base in the EU
treaties (Prechal and Vandamme, 2007: 13). Thus, EU primary law provides
further insights into why the EU legislature makes use of directives and
hence delegates discretionary decision-making power for implementation
purposes to the Member States.

3.3.2.1 Discretion — Subsidiarity — Proportionality

In the context of EU law-making discretion relates to the principles of sub-
sidiarity and proportionality. All three are concerned with the distribution
of competences between the EU and national levels. The principles of sub-
sidiarity” and proportionality are laid down in Article 5(3) and 5(4) TEU
respectively. Together they regulate the exercise of decision-making powers
by the European Union, by aiming to ensure that the EU acts within the lim-
its conferred upon it by the treaties and the objectives they establish. More
concrete, the principle of subsidiarity takes due account of the basic idea of
democracy that decisions in the Union are taken as close as possible to citi-
zens. The key question that the principle of subsidiarity addresses is there-
fore whether EU action is justified in terms of effectiveness if it is compared
to decision-making at the national, regional or local levels. The principle of
subsidiarity is closely bound up with the principle of proportionality which
requires that any action by the Union should not go beyond what is neces-
sary to achieve the objectives of the treaties. Put differently, the principle of
proportionality emphasises that actions by EU institutions must be carried
out within clear boundaries. Regarding their content and form those actions
must be in keeping with the goals envisaged by the EU legislature.

Next to these two fundamental principles of EU law-making, discre-
tion being granted to Member States shall also ensure — albeit in a differ-
ent way — that EU rules do not encroach upon national law and respect the
sovereignty of the Member States. As shown by the example of the Nether-
lands, national assessments of EU legislative proposals for directives pay
due consideration to the principles of subsidiarity and proportionality, par-
ticularly in view of the question whether or not EU action and its scope are

7 From the viewpoint of legitimacy, it is interesting to note that the principle of subsidiar-
ity has gained in importance in the post-Lisbon period. Being first introduced by the
Treaty of Maastricht (1993), the principle of subsidiarity has to be respected by all Com-
mission legislative proposals. It was strengthened by the Lisbon Treaty giving national
parliaments the task to ensure compliance with the principle of subsidiarity through so-
called ‘subsidiarity checks’ (Protocol 2 of the Lisbon Treaty).
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justified. In the Dutch transposition context, corresponding assessments are
carried out by a ministerial working group, including the ministry that is
chiefly involved in the negotiations and transposition of a directive. Unlike
subsidiarity and proportionality, discretion, however, is not a principle.
It is, in fact, the central component of a directive which by design — pre-
cisely because it grants discretion — reflects the respect of the EU legisla-
ture towards the sovereignty of the Member States (Mastenbroek, 2007: 17).
While the principle of subsidiarity promotes decentralised decision-mak-
ing and therefore prevents power monopolisation at the EU level, discre-
tion implies decision-making power to shape these decentralised decisions
at the national and sub-national levels. The implementation of European
directives illustrates this well: Member States have to meet the aims set out
in directives but are free to decide how to do so since the decision on imple-
mentation forms and methods is left up to them.

The use of directives and therefore discretion is interpreted as a reac-
tion of the EU legislature to national perceptions of EU integration. Accord-
ingly, Member States view European legal integration as a challenge to their
national legal orders, fearing that EU law with its supremacy over national
constitutions could interfere too much into traditional frameworks to the
detriment of national sovereignty, culture and identity. In this respect,
Haverland et al. note:

The European legal instrument of ‘directive’ is meant to be a response to this challenge. It
unifies legislation across Europe, but leaves the different Member States some discretion
in choosing means and instruments, hence mediating between unity and diversity (2011:
265-266).

This response of the EU legislature, in other words, its motives for using
directives and granting discretion with a view to Member States’ legal iden-
tities, are firmly rooted in the EU treaties. Two examples shall illustrate this.
The first one pertains to the provision on national identities which is now
to be found within Article 4(2) of the Treaty of European Union (TEU). It
stipulates that:

The Union shall respect the equality of Member States before the treaties as well as their
national identities, inherent in their fundamental structures, political and constitutional,
inclusive of regional and local self-government.

The second example is taken from Title V of the Treaty on the Functioning
of the European Union (TFEU) which sets out the conditions for establish-
ing an Area of Freedom, Security and Justice:

The Union shall constitute an area of freedom, security and justice with respect for funda-
mental rights and the different legal systems and traditions of the Member States.8

8 Cf. Article 67(1) TFEU. Likewise Article 141 of the Euratom Treaty. See also Vandamme,
2008, p. 275.
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In its legislative proposals the European Commission takes recourse to the
idea that directives, owing to the discretion they imply, carry the potential
to preserve national legal structures while at the same time EU law seeks
to harmonise national laws. For instance, in its proposal for a directive on
waste management the Commission explains the choice for a directive by
arguing that:

A less flexible legal measure would be disproportionate, given the need to allow for
national differences in the management of waste as well as cultural and geographical dif-
ferences.?

Hence, among the legal instruments that the EU legislature has at its dis-
posal, directives seem to be the most appropriate to give effect to the Trea-
ty’s objective of respecting and protecting national identities reflected in the
fundamental political and constitutional structures of the Member States,
precisely because they typically grant discretion. Against this background,
directives have been characterised as an instrument with an ingrained
respect for not only the sovereignty but also legal diversity of the Member
States, used by the EU legislature to safeguard national identities (Van-
damme 2008: 275).

As a consequence, the importance of discretion results from the fact that
it enables Member States to take account of national particularities, while
having to transpose the content of European directives into their own leg-
islation. Additionally, with regard to Article 288 TFEU, discretion enables
Member States to involve national actors in decisions on the form and meth-
ods of transposition. This gives a hint as to how discretion is linked to the
legitimacy of EU directives within national law. Conceiving of legitimacy
as having an input, throughput and output side, it can be argued that dis-
cretion can enhance all three dimensions: in offering sufficient flexibility to
address national peculiarities discretion can strengthen the directive’s effec-
tiveness at the national level, while allowing national actors to participate in
the implementation of the directive may increase the throughput and input
legitimacy of EU rules in national law. These are points that I shall argue
more fully at a later stage of the dissertation.

9 Example taken from the European Commission’s proposal for a revised Waste Frame-
work Directive, see COM(2005) 667 final. This is, however, not to ignore that the Euro-
pean Commission, in striving for harmonisation of national law, is known for prefering
regulations over directives since regulations, due to their direct applicability, guarantee
the achievement of this objective. See for instance, Gil Ibafiez, 1999, p. 207. However, the
question is if regulations are politically feasible since they reduce national sovereignty
more than directives. See in this context Twigg-Flesner (2014) who discusses this ques-
tion with a view to EU Consumer Law. With the entry into force of the Treaty of Lisbon
this issue has gained additional significance. Unlike before, when this was determined
by the EU Treaty, the EU legislature may now choose, in most cases, the legal instrument
to be used for the implementation of EU policies. See Van der Burg and Voermans, 2015,
p- 44.
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In summing up the previous sections, it can be noted that the delegation
of discretion from the (EU) legislature to (national) transposition actors is
motivated by considerations of cost-efficiency, legislative quality as well as
normative reasoning relating to the legal foundations and principles of the
EU. In the remainder of this chapter, I shall concentrate more on the political
and institutional context of legislative decision-making with specific regard
to the EU legislative process in order to address the questions under which
circumstances, to what extent and with what implications for decision-
making the EU legislature grants discretion to (national) administrative
actors for the purpose of the implementation of law. The expectations for
the assessment framework used in the empirical analysis are thereby devel-
oped.

333 Delegation of discretion — circumstances, degrees and effect

Next to the reasons for granting discretion, scholars of legislative decision-
making processes have also looked into the circumstances under which
discretion is delegated and to what extent. In this respect, Huber and Shi-
pan (2002) provide insightful ideas in their study on legislative decision-
making in the United States. They argue that varying degrees of discre-
tion can be explained by the fact that the legislature, in order to preclude
bureaucratic drift, seeks to control the use of discretion by implementing
authorities. Whereas delegation may be intended to curb decision-making
costs and seek expertise, it is apparently not without risks (Majone, 2001:
103; Thomson, 2011: 252). The concept of bureaucratic drift, arguably similar
to the notion of subjective justice used by legal scholars to describe arbitrary
decision-making, refers to a purported negative effect of the delegation of
discretion, namely the “ability of the agent [implementing actor, added] to
enact outcomes different from the policies preferred by those who origi-
nally delegated powers [the legislature, added]” (McCubbins et al., 1987; see
also Epstein and O’Halloran, 1994). The varying degrees of discretion result
from different needs for control: if more control is needed, legislation will be
rather detailed and long whereas, if less control is necessary, more discre-
tion is left to implementing actors. The latter is indicated by vague and rela-
tively short legislation (Huber and Shipan, 2002: 2). It is interesting to note
that, with respect to European directives, Kaeding (2007a) also refers to the
level of detail from which he derives that directives grant larger or smaller
margins of discretion. The idea is that discretion margins are indicated by
the number of recitals in a directive’s preamble. The higher the number of
recitals, the more the margin of discretion decreases. Recitals, which are not
legally binding, indicate the purpose of the directive and describe its provi-
sions. Their high number can be regarded as resulting from attempts by both
Member States and European Commission to insert preferences they have
failed to get into the main, legally binding part of the directive (Kaeding,
2008: 29).
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With regard to legislative decision-making, Franchino (2004) offers a
good starting point to take a closer look at the role of discretion. Franchino
departs from the assumption that there is a pattern with regard to the del-
egation of discretion to Member States as well as the European Commis-
sion which according to Articles 290 and 291 TFEU can likewise be involved
in implementation.l9 Based on an examination of 158 EC legislative acts,
including directives, he arrives at the conclusion that more discretion is del-
egated from the EU legislature to Member State institutions, in cases where
implementation requires further specialisation and technical knowledge or
when a directive is adopted at unanimity in the Council. The adoption of a
directive by qualified majority, as well as the need for general managerial
skills, result by contrast, into the delegation of discretion to the European
Commission (Franchino, 2004: 291-293).

Franchino’s findings may not only serve to predict whether discretion
is delegated to national administrations or the European Commission. They
also shed light on the circumstances under which smaller or larger amounts
of discretion are delegated to the national level. Less discretion is granted
to the European Commission, and therefore more of it to national actors,
whenever profound knowledge is required regarding the policy issue the
directive addresses. This is an interesting observation which shows a con-
nection between the scope of discretion incorporated into directives and the
policy issue they deal with. More concrete, it links up well with the idea
that in issue areas where the EU does not yet play a prominent role, hence
where Member States” influence prevails, higher margins of discretion are
granted to national administrations for the purpose of transposition. This
holds especially for issue areas such as asylum and migration law where
EU law has much less influence if compared to other policy areas where
supranational cooperation beween Member States is more advanced. Where
this firm influence is lacking, the EU still interferes with Member States’
national sovereignty, in other words their ultimate decision-making pow-
ers (Koukoudakis, 2014). For this reason, corresponding directives usually
grant larger margins of discretion to Member States. In short, discretion
amounts incorporated into directives vary amongst policy domains and
issue areas (Thomson, 2007).

10 Formerly, the decision-making competences of the European Commission were estab-
lished by Article 202 TEC and the Comitology Decision 1999/468/EC of 28 June 1999
which was amended by Council Decision 2006/512/ EC of 18 July 2006. The Treaty of
Lisbon has further specified the conditions of the delegation of these powers to the Com-
mission by introducing the distinction between delegated and implementing acts (Arti-
cles 290 and 291 TFEU). With delegated acts (Article 290) the Commission is granted the
power to supplement or amend the non-essential elements of the basic act. Article 291
on implementing acts implies that the Commission (and the Council in specific circum-
stances) is granted the power to implement the legislative act. See Hardacre and Kaeding
(2013).
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In this regard the distribution of competences between EU and national
levels is another relevant aspect to consider. In the context of EU decision-
making, competence distribution is based on the principle of conferral: EU
action in a policy area is justified as long as it is in line with the compe-
tence conferred upon it by the Member States (Article 5 TEU, ex Article 5
TEC) (Van der Burg and Voermans, 2015: 63-67). While the Treaty of Maas-
tricht (1993) established a three pillar structure, distinguishing between one
area of high EU influence (supranational pillar) and two intergovernmental
pillars, and therefore areas where Member States’ interests prevailed, the
Treaty of Lisbon (2009) abolished this structure. It maintained, however,
a threefold classification of competences by dividing them into exclu-
sive, shared and supporting competences which implies a corresponding
increase of discretion afforded to Member States.1! In other words, Mem-
ber States are afforded hardly any discretion if the EU has exclusive compe-
tence but have larger margins of discretion at their disposal in areas where
competences are shared depending on the policy issue in question. In areas
where the EU merely exercises supporting competences, Member States are
likely to have considerable discretion in the implementation of EU legal
acts. With a particular view to the three policy areas addressed in the dis-
sertation — consumer protection, environment and migration — they all fall
in the area of shared competences of the EU and its Member States. On the
face of it, this may suggest that competence distribution, and hence also the
conferral of discretion, is similar for all three areas. But the matter is more
complex. This shall be illustrated briefly by referring to two directives that
are addressed in the case studies presented later on. The Toy Safety Direc-
tive is a consumer protection directive and the Return Directive originates
from the area of justice and home affairs, addressing irregular migration in
particular. In the case of consumer protection, however, legislative harmoni-
sation is more advanced and with regard to the Toy Safety Directive, the EU
has meanwhile gained exclusive competences with respect to the revision of
safety requirements for toys and conditions of their placing on the market.
Having exclusive competence in this regard was used by the Commission
to justify its corresponding proposal,!2 whereas the Return Directive was
proposed in acknowledging that competences are shared with the Member
States and compliance with the subsidiarity principle has to be ensured.!3
Hence, both Directives imply different levels of harmonisation and there-
fore variation in margins of discretion: in case of the Toy Safety Directive a
considerable degree of harmonisation leads to a small scope of discretion.
The Return Directive, by contrast, implies a low level of harmonisation and,
hence, has a wide scope of discretion.

1 See Title I of Part I of the TFEU’Categories and Areas of Union Competence’ (Articles 2
to 6).

12 See Article 95 TEC (now 114 TFEU).

13 See Article 63(3) TEC (now Article 79 TFEU). In addition to that, in the area of migration
specific legal arrangements applied which shall be addressed in the case study analyses.
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The foregoing examples suggest that it is worth taking a closer look at
the link between discretion and policy area which a directive addresses. As
pointed out in the introduction to the dissertation, the legislative impact
exerted by the EU on its Member States is considered as one aspect of the
notion of Europeanisation which is furthermore understood in terms of EU
institutional development, including non-legal activities in a policy area.
Hence, the more Europeanised a policy area is — meaning the more it is
characterised by EU institutional and legal involvement — the less discretion
is granted to Member States.

The foregoing considerations inform the first expectation of the analyti-
cal framework, which is referred to as the policy area expectation.

Discretion and Policy Area

The less a policy area is influenced by the EU in institutional and legal terms, the more
discretion is granted to Member States.

From studies of legislative decision-making it has emerged that if a law
under negotiation (e.g. an EU directive) addresses an issue of ‘saliency’
(Epstein and O’Halloran, 1994: 710), i.e. an issue of vital importance to those
involved in legislative decision-making, or an otherwise politically sensitive
issue, disagreement is likely to arise between the negotiating parties. In this
connection, discretion is associated with political controversy (Thomson et
al., 2007). With specific regard to EU negotiations on directives, the granting
of more or less discretion is explained by referring to the position of Mem-
ber States on the European Commission’s legislative proposals for direc-
tives (Thomson, 2007; Thomson et al., 2007; Zhelazykova and Torenvliet,
2011). Thomson (2007; 2010) claims that discretionary amounts are higher
in cases where the preferences of the negotiating parties differ (see also
Steunenberg, 2006). Preference divergence can relate to the fact that Mem-
ber States have different ideas about the directive to be adopted — a scenario
that is not very unlikely in the case of the EU where meanwhile twenty-
eight Member States with diverse legal-administrative but also cultural,
economic, and social structures have to reach an agreement. Member States
may be in disagreement with a proposed directive because they consider it
as encroaching too much upon their ultimate decision-making powers and
therefore national sovereignty.!4 In particular fields, mostly those that are
of vital policy importance to their citizens, they may prefer to stay in the
driver’s seat and therefore be reluctant to cede too readily crucial decision-
making competences to the EU level. Hence, where politically delicate mat-
ters are discussed and preferences of Member States diverge, it is likely that

14 In the implementation literature incompatibility is also referred to as ‘misfit’. See T. A.
Borzel, “Towards Convergence in Europe? Institutional Adaptation to Europeanisation
in Germany and Spain’, Journal of Common Market Studies 1999, vol. 37, pp. 573-596.
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controversy arises. Controversy, however, makes it difficult for Member
States to find a compromise, impeding the general progress in the negotia-
tions. Member States may then seek to increase the directive’s scope of dis-
cretion to ensure that with sufficient flexibility potential problems related to
political sensitive issues arising from a directive’s content can be eradicated
during implementation. Thus, in order to avoid legislative deadlock and
delay of negotiations, higher levels of discretion are incorporated into the
directive to increase flexibility for transposition (Thomson et al., 2007). The
foregoing makes two things clear. First, the granting of discretion is linked
to the political sensitivity of a directive and political controversy triggered
by it. Second, Member States” position on the proposed directive is influ-
enced by domestic considerations (Knill and Lenschow, 1998; Falkner et al.,
2005; Kaeding, 2007b; Mastenbroek, 2007).

It becomes evident that discretion can facilitate decision-making among
actors with different preferences, in particular if compromises have to be
made on contentious issues (Franchino, 2004: 292). Compromises are made
feasible by giving Member States the prospect of having a range of options
available to transpose the directive in whatever way they see fit — as long
as implementation stays within the limits of the legislative act. This point
links up with the aforementioned consensus-building approach to decision-
making processes which presents discretion as a solution to conflicts in the
EU Council. But it also ties in well with the observation of socio-legal schol-
ars previously mentioned, that discretion can mediate between different
interests and lead to conflict settlement (see section 2.3.3). In any case, it
should be noted that discretion can affect EU decision-making on directives
in a positive way. The granting of discretion can serve to reconcile differ-
ent Member States’ positions and facilitate reaching a common agreement,
exemplified by the adoption of a directive.

In the light of this knowledge the next expectation is formulated. The
political sensitivity expectation takes account of the link between discretion
and the political sensitivity of the directive negotiated.

Discretion and Political Sensitivity

The more politically sensitive the directive’s policy issue is, the more
discretion is incorporated into the directive.

Picking up on the aspect that Member States’ perception of a directive pro-
posal is affected by domestic considerations, their disagreement with the
requirements of a directive may be based on the reasoning that these are
incompatible with their national legal-administrative frameworks (Thom-
son, 2007). In the research on Europeanisation!® of which the implementa-

15  As pointed out in the introduction to the dissertation, Europeanisation research deals
with the impact of EU-law-making and policies on Member States’ politics, institutions
and policies.
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tion of EU law represents one strand (Jordan and Liefferink, 2004: 4; Sver-
drup, 2007), considerations about the (in)compatibility between EU and
national arrangements have been referred to as the ‘goodness-of-fit” or
‘(mis)fit” argument (see for instance Borzel and Risse, 2003). Meanwhile var-
ious kinds of misfits have been identified by scholars, ranging from institu-
tional, legal, normative to policy misfit — to mention a few (Toshkov et al.,
2010: 19; see also Carroll, 2014: 46-53). The central argument is that so-called
‘policy-shapers’, roughly put, Member States with sufficient resources
(e.g. administrative, economic), seek to export or ‘upload” national legal
arrangements to the EU level. ‘Policy takers’, on the contrary, i.e. Member
States that are economically rather weak and have only limited capacity to
act, rather download EU arrangements. Getting own legal arrangements
incorporated into a directive has the aim to minimise the incompatibility
between EU and national legal arrangements because it reduces the costs
incurred by adapting to EU law (Boérzel, 2005). In other words, the rela-
tionship between the EU and its Member States is conceived as having a
vertical, ‘top-down” dimension (Ladrech, 1994) as well as a ‘bottom-up’
dimension (Borzel, 2005; 2007) which are both reflected in the life cycle of a
directive: the EU legislature adopts a directive that has to be implemented
by the Member States (top-down dimension). But during the negotiations
Member States may seek to upload own legal arrangements into the direc-
tive (bottom-up dimension).

Having said this, in my view, two strategies can be identified that are
used by Member States to assert their preferences during the Council nego-
tiations with the aim of securing a better match between EU and national
rules. One strategy is to upload own national legal arrangements, i.e. to
translate them into the directive text. The other is seeking to increase the
amount of discretion of the directive under negotiation. In reflecting upon
the chances of success of each of the two strategies, I expect that where
national systems highly diverge, seeking more discretion and getting it
incorporated into the directive is more feasible than uploading own national
legal arrangements. The latter is not only more difficult for a Member State
acting alone. Preference divergence also precludes coalition-building among
Member States which may otherwise facilitate that shared preferences are
uploaded to the EU level. The foregoing considerations lend substance to
the compatibility expectation:

Discretion and Compatibility

The less compatible the EU directive and already existing national legislation are,
the more likely that discretion is incorporated into the directive.

So far the discussion has been confined to the Member States in the Council
which are key actors in EU decision-making as well as to the question of
how they influence the scope of discretion eventually being granted for the
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national implementation of directives. However, being also involved in leg-
islative decision-making, the position of the European Parliament has to be
taken into consideration.

3.3.3.1 European Parliament

Depending on the applicable legislative procedure, other actors may be
involved in the decision-making process on directives — above all the Euro-
pean Parliament.1617 The main concern here is with the scope of legisla-
tive discretion granted by a directive. Therefore the aim is to take a closer
look at the European Parliament’s position on the Commission proposal.
In this respect it becomes a vital question whether or not the European Par-
liament supports the granting of more or less discretion to Member States.
To this end, either its non-binding opinion — in case that the consultation
procedure applies or, if it is involved as co-legislator, its legislative resolu-
tion on the relevant Commission proposal may provide information that
serves to answer this question. Like Member States, the European Parlia-
ment has certain preferences concerning the policy issue addressed by the
directive. In this regard, it is relevant to note that empirical research of the
European Parliament’s policy position on various Commission proposals
throughout three legislative periods (from 1999-2009, thus including the
time frame under study here) has shown that, on the whole, the median
Member of Parliament favours harmonisation and strong regulation of free
markets (Thomson, 2011: 130). This observation has been found to apply in
spite of the existence of ‘national groups” within the “political groups’ of the
European Parliament inclined to adhere to national interests when voting
on a policy issue (Thomson, 2011: 104). With regard to EU environmental
law-making, for instance, it is conceivable that, due to the European Par-
liament’s traditionally ‘green’ (meaning favourable) attitude towards the
environment, it will support legislative proposals that promote high envi-
ronmental standards. In my view, it makes sense to assume that the same
applies in case that both the health and protection of consumers or, human
rights issues, featuring prominently in the area of migration, are at stake.
All this leads me to expect that the European Parliament in promoting leg-
islative harmonisation will disapprove EU directives that confer consider-
able discretion for national-level implementation — in any case if its prefer-
ences diverge from those of the Member States in the Council. It may then
seek to reduce Member States’ discretion (Franchino, 2005). Next to that,

16 Depending on the legislative procedure applied, advisory bodies, like the Committee
of the Regions and the European Economic and Social Committee may additionally be
involved in the negotiation process. However, their role is a rather passive one as the
opinions they deliver are non-binding and in contrast to the European Parliament, they
generally have a far less prominent role to play. This is why their view has largely been
left out in the analyses presented in this dissertation.

17 But also the role of the European Commission shall be addressed in the case studies, in
particular its legislative proposals which provide the starting point for the negotiations
on directives in the Council of Ministers.
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and as convincingly argued by Selck and Steunenberg (2004), to have influ-
ence on the content of a legislative proposal (and therefore on the amount
of discretion incorporated) preferences need to be asserted, and to this end
decision-making rights are indispensable (see also Young, 2010: 61). Due to
different legislative procedures, the European Parliament’s decision-making
rights vary among policy areas (Wallace, 2010: 84). Considering the period
under study (2007-2009), its influence is not negligible under the consul-
tation procedure but without doubt, the European Parliament will have
greater chances in asserting its preferences, if it acts as co-legislator!® and if
qualified majority voting applies in the Council (Thomson, 2011). In deliver-
ing an opinion under the consultation procedure and unanimity voting, by
contrast, it stands only little chance to influence the final decision outcome,
especially where controversial issues need to be settled such as matters
related to the area of justice and home affairs (Hosli and Thomson, 2006:
414).1% From the foregoing insights and considerations another expectation
is deduced that seeks to describe the European Parliament’s influence on
the scope of discretion which is finally made available to the Member States
once a directive is adopted: the European-Parliament-matters expectation.

Discretion and European Parliament

The greater the role of the European Parliament in the legislative process,
the less discretion is granted to Member States.

To sum it up, features that pertain to the EU-level (decision-making process)
and the directive (policy issue) shape the conditions for the delegation of
discretion to Member States. The perspective adopted in the dissertation,
which links EU- and national-level processes, furthermore casts light on not
only how the granting of discretion can affect EU negotiations on directives.
It also gives a preliminary idea of how transposition may play out if discre-
tion is made available to Member States for the implementation of direc-
tives into national law.

In the next chapter, the analytical framework for the discussion of the
national transposition process is presented. It provides a review of the rel-
evant literature on the (formal) implementation of directives, taking due
account of the role of discretion in transposition. Moreover, it takes a closer
look at the wider national context in order to consider the relevance of fac-
tors other than discretion that are posited to affect transposition.

18  That means if it acts under the co-decision procedure, which with the entry into force of
the Treaty of Lisbon became the ordinary legislative procedure (Art. 289 TFEU).

19 Interestingly, however, they also contend that under the consultation procedure the
European Parliament may have some leverage on the content of the law to be decided,
namely if consultation is accompanied by the qualified majority procedure. Cf. Thomson
and Hosli, 2006, p. 414.
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3.4 CONCLUSION

Discretion is granted in EU decision-making on directives under particular
circumstances which influence the extent to which it is incorporated into a
directive. Variation may be explained by at least the following reasons: the
need perceived by the EU legislature for efficient decision-making as well
as more national expertise in the later implementation to compensate for
information asymmetries between the law-making and application stages.
Furthermore, the need for conflict settlement in case of disagreement result-
ing from Member States” attempts to assert own preferences in the Council
of Ministers. In addition, the granting of discretion follows from the inten-
tion of the EU legislator to make legislation which respects traditionally
grown structures and firmly established national legal identities. Moreover,
insights relating to both EU decision-making and the directive negotiated
are important and have been used to formulate a number of expectations
regarding the reasons for discretion and the circumstances under which
it is granted. These expectations make part of the assessment framework
that shall be applied in the empirical analysis. Finally, looking into the
reasons for why discretion is granted for the implementation of directives
into national law has shed light on the effect and advantages of discretion.
In this respect, discretion has been found to facilitate decision-making on
directives.



4 Discretion in national transposition

4.1 INTRODUCTION

It has just been established that the granting of discretion to Member States
may facilitate EU decision-making on directives. In the following sec-
tions, the implementation literature is addressed with the aim of providing
insights into the potential effects of discretion on the national transposition
of EU directives. The implementation literature gives a rather mixed picture
in this respect which is examined more closely. Further up, the discussion
of views on discretion in the legal sciences has brought to light a number of
disadvantages associated with the granting of discretion to administrative
actors for the implementation of legislation. In the context of the EU, one
of the perceived disadvantages is that discretion contributes to legal diver-
sity. This is considered to undermine the principle of uniform application
leading to an increase in legal uncertainty. Viewed like this, discretion can
only be incompatible with the objectives of a directive, harming the latter’s
effectiveness which is supposed to unfold once EU rules make part of the
national legal framework. National transposition, however, is a complex
process, which requires an approach that takes a closer look at the national
setting, by taking into account actors and factors that shape the incorpora-
tion of EU rules into national law. In this regard implementation research
provides a number of insights that shed light on the national transposition
of directives and the role that discretion can play therein.

4.2 THE PURPORTED EFFECTS OF DISCRETION

Most studies that look into the effects of discretion on the national trans-
position of EU directives are quantitatively orientated, meaning that they
examine a large number of directives in contrast to the analysis of a hand-
ful of directives such as it is envisaged in this dissertation. Some scholars
suggest that discretion can have a positive impact on the process, in respect
of especially timely but also legally correct transposition (Knill and Len-
schow, 1998; Thomson, 2007; 2010; Zhelazykova and Torenvliet, 2011; Zhe-
lyazkova, 2013). The common view is that discretion facilitates transposi-
tion. It provides the necessary flexibility to make tailor-made implementing
legislation that takes account of national circumstances and results into the
timely transposition of EU rules (Steunenberg and Toshkov, 2009: 954). As
explained by Thomson:
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For directives that grant member states more discretion, broader ranges of policies at the
national level are consistent with their provisions. For this reason a positive relationship
between discretion and compliance [transposition success, added] is to be expected (2007:
995).

Regarding legal correctness, a similar argument is put forward:

[W]hen higher levels of discretion are granted to member states, wider ranges of policy
performances are compatible with the decision outcomes contained in a policy [...]. In
other words, we expect that the level of discretion decreases the costs of adaptation to
a specific EU provision and consequently increases the likelihood of compliance (Zhela-
zykova and Torenvliet, 2011: 694).

The reduction of adaptation (transposition) costs is associated here with
larger margins of discretion. Interestingly, with regard to EU decision-mak-
ing, a similar assumption was previously made: it was shown that discre-
tion can be an option to reduce the incompatibility between a directive and
national legal arrangements and therefore minimise costs resulting from the
alignment of national legislation with EU law. Finally, even though national
transposition takes centre stage in the dissertation, it is worth noting that
discretion apparently also facilitates the application of EU rules at later
post-transposition stages as has been demonstrated in the area of animal
welfare (Carroll, 2014).

And yet, alongside the positive effects that have been ascribed to dis-
cretion and regarding both legal correctness and timeliness, it has also
been argued that discretion upsets transposition especially in respect to
timeliness. Opinions on the relationship between discretion and transpo-
sition timeliness can roughly be distinguished into two camps: there are
those who think that discretion facilitates transposition and contributes to
the timely finalisation of the process (Héritier, 1996; Knill, 2001; Thomson,
2010). And then there are others who consider discretion to impede trans-
position since it is expected to contribute to delay (Kaeding, 2007a; 2007b;
2008; Steunenberg and Toshkov, 2009; Thomson et al., 2009). Steunenberg
and Toshkov provide insights into the pros and cons that have been used
in assessing how discretion affects the national transposition of directives:

On the one hand, it can be argued that more discretion makes transposing a directive eas-
ier since the domestic policy actor can adapt the European requirements to national or
regional differences. In addition, discretion is expected to speed up the decision-making
process since national policy-makers are able to tackle possible national or local concerns
[...] On the other hand, discretion can also be expected to complicate matters according to
a more political approach. If a requirement does not provide any leeway to the national
policy actors, these actors cannot quarrel over the way in which this requirement should
be interpreted. However, if member states have leeway, national policy-makers may dis-
agree on how to transpose and implement a policy (2009: 954-955).

It should be born in mind that differing outcomes with a view to the effects
of discretion on transposition may result from differences in research
designs as has been concluded from the review of various transposition
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studies (Steunenberg and Rhinard, 2010: 498).! These differences may have
crucial implications for drawing inferences from empirical analysis (Konig,
2008: 158). But despite different evidence as to the effects of discretion, a
number of implementation scholars believe that discretion matters for
transposition. From the various implementation studies, discretion appears
to impact transposition in basically two ways: it may affect transposition
directly or in interaction with other factors (Thomson et al., 2007; Steunen-
berg and Toshkov, 2009; Zhelazykova and Torenvliet 2011).

421 Correctness and timeliness

Regarding the assumed direct relationship between discretion and trans-
position, it is argued that discretion positively affects transposition when
granted to Member States by larger degrees. Thomson (2010) looks at the
correctness of transposition with regard to a few labour market directives
in a handful of Member States. His analysis takes into account features from
both EU-decision-making and national transposition processes, actors’ pref-
erences in particular, as well as discretion as main characteristic of direc-
tives. He arrives at the conclusion that discretionary provisions which leave
Member States some flexibility for the formal implementation of directives
are less likely to be transposed incorrectly than non-discretionary provisions
(ibid: 590). He attributes this to the fact that in having available discretion,
implementers get a range of policy alternatives that all can be used because
they lay within the legal limits set by the directive (ibid: 583). Zhelazykova
(2013) voices a similar view on the link between discretion and legal cor-
rectness of transposition. Based on her empirical results from the analysis of
four directives addressing different policy areas she concludes that discre-
tion contributes to correct transposition and therefore facilitates compliance
(Zhelazykova, 2013: 718).

More has been written about the effects of discretion on the timeliness
of transposition such as by Thomson (2007) in another study on labour mar-
ket directives,? According to him European directives with larger margins
of discretion make timely compliance more likely because they leave Mem-
ber States with wider ranges of policy performances that can be compatible
with the directive’s requirements (ibid: 995). Said differently, swift transpo-
sition is likely because Member States can adequately fit the directive into
their national legislation. Acting on these findings, the individual discretion
effect or discretion-in-national-law expectation is proposed. ‘Better transposi-
tion’ is understood as timely and legally correct transposition.

1 These differences pertain, for instance, to the selection of the (directive) sample, period
under study, explanatory variables, statistical methods applied, and the operationalisa-
tion and measurement of variables such as discretion, amongst others.

2 Thomson’s 2007 and 2010 studies are extensions — in terms of research design and scope —
of the qualitative implementation analysis of labour market directives provided by
Falkner et al. (2005).
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Discretion-in-National-Law

The more discretion is available to transposition actors, the better the directive
is incorporated into national law.

In fact, emerging from the discussion about the positive effects of discretion
for transposition is the potential of discretion to allow for the incorpora-
tion of EU rules without fundamentally disturbing the structure of national
legal orders. As previously shown, this is a strength that has been ascribed
to discretion by legal scholars who identify discretion as an instance of con-
ceptual divergence (see section 2.3.3) but it has also been emphasised in the
presentation of discretion as a normative choice of the EU legislature (sec-
tion 3.3.2).

Even though it is at the heart of the dissertation to highlight the poten-
tials of discretion for the national transposition process, its purported nega-
tive effects shall not be disregarded. Kaeding (2007b; 2008) and Thomson
et al. (2007) provide evidence that illustrates the negative effects of discre-
tion on transposition. In examining the role of discretion in Member States’
transposition of the EU’s transport acquis,? Kaeding (2007b: 106) shows
that discretion has a retarding effect on transposition, leading on average to
short-term delays. Interestingly, his a priori reading of discretion as a “prob-
lem’, illustrated by the hypothesis that ‘[t]he higher the amount of discre-
tion, ceteris paribus,* the more difficult to settle an agreement on time” (ibid:
78), appears to be reminiscent of the earlier-mentioned legal viewpoints that
stress the downsides of discretion. The empirical findings of Thomson et
al.’s (2007: 706) additionally corroborate the view that discretion impedes
rather than that it facilitates Member State transposition. Basing their
results on an analysis of transposition in various Member States and policy
sectors,’ the authors draw the conclusion that discretion slows down the
pace of transposition and leads to delay.

Discretion can also be seen in a negative light from yet another angle.
Falkner et al. (2005: 286-289) consider problems of misinterpretation and
misapplication as resulting from the poor legislative quality of directives.
Their case study analysis of Member States” compliance with social policy
directives, offers empirical evidence for the argument that transposition is
obstructed by directives that are vaguely formulated, unclear and inconsis-

3 The sample of Member States includes the Netherlands alongside Greece, Italy, Ireland,
Spain, Sweden, and the United Kingdom.

4 The ceteris paribus assumption is a particular assumption in research methodology and
shall be explained together with the case study methodology in chapter 8.
5 In concrete numbers: transposition processes of twenty-four directives in fifteen Mem-

ber States. Their directive sample spans various policy sectors: internal market (nine
directives), economic and financial affairs (five directives), agriculture (three directives),
transport (three directives), justice and home affairs (one directive), employment (one
directive), energy (one directive), and health (one directive). Cf. Thomson et al. (2007).
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tent (ibid: 286). The same observation has been made for the implementa-
tion of environmental directives (Backes et al., 2006; Beijen, 2010). Backes
et al. rightly point to the compromise character of directives being a result
of EU decision-making processes in which different national and inter-
institutional (Council vis-a-vis European Parliament) positions have to be
reconciled and which may lead to sometimes broad formulations invit-
ing different interpretations (2006: 77). It may be true that these findings
point to the relevance of the margin of discretion that a directive implies.
But even though discretion can be expressed by vagueness and ambiguity,
implementation research does not, to my knowledge, provide a clear and
immediate link between discretion and poor legislative quality of a direc-
tive. It is interesting to note in this regard that the German implementation
of the EU Water Framework Directive was rendered difficult due to legal
inconsistencies in the Directive text. While implementation problems were,
thus, caused by deficient legislative quality, the Directive’s margin of dis-
cretion was found to be small (Knill and Lenschow, 1998: 604). In other
words, only little discretion was granted and yet, the directive was of defi-
cient legislative quality. It should finally be recalled from the analysis of the
legal debates, that discretion, precisely because it offers ambiguity, has been
regarded as helpful in processes of law formulation and implementation
(section 2.3.3).

422 Discretion in interaction with other factors

Discretion can affect national transposition not only individually but also
in connection with other factors. In this context, Member States’ preferences
come again into play. The position that a Member State takes on the con-
tent of a directive during the Council negotiations has been linked to the
subsequent transposition of the directive (Thomson, 2007; Thomson et al.,
2007; Thomson 2010). In the already mentioned study by Thomson et al. a
Member State’s disagreement with a directive’s requirement together with
little discretion being available for transposing it are identified as predic-
tors of non-compliance with EU law (Thomson et al., 2007: 700). Discretion
is, hence, considered relevant, as it is expected to reinforce the relationship
between disagreement and non-compliance. In the dissertation, non-com-
pliance is referred to as ‘deficient transposition” meaning that the incorpo-
ration of requirements from a directive is not achieved in a timely and / or
legally correct fashion. Summarising the previous considerations leads to
the disagreement interaction expectation which connects the negotiation and
transposition stages:

Discretion and Disagreement

Member State disagreement with a directive’s requirement raises the likelihood of
deficient transposition, and this effect increases as the degree of discretion decreases.
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Next to Member States” preferences, also the issue of compatibility which
was already addressed in the context of EU negotiations becomes relevant
again, this time in theorising about its effects on the national implementa-
tion of EU law. In this regard, Carroll’s study (2014) provides interesting
insights, even though it does not address the transposition but the post-
transposition of directives in Member States. Carroll takes a closer look
at another implementation stage, namely the national post-transposition
application of EU animal welfare legislation including EU directives and
regulations in twenty-seven Member States. In doing so, he links discretion
and the notion of compatibility between EU and national legal arrange-
ments. Carroll conceptualises incompatibility in terms of adaptation pres-
sure and degrees. Adaptation pressure denotes the necessity for Member
States to create, modify, and / or replace existing national legislation and
that depending on the extent of efforts that this brings with it, pressure is
regarded as being low, medium or high (ibid: 48-53). His long-term study,
covering a period of ten years (2000-2010), shows that regarding the post-
transposition application of EU directives discretion is helpful for Mem-
ber States that face high adaptation pressures in implementing directives:
‘Member states can adjust to the demands of difficult and evolving poli-
cies when they have greater flexibility to do so” (ibid: 213). If adaptation
pressure is low discretion appears to have impeding or no effects on imple-
mentation. Hence, discretion is considered to intervene in the relationship
between adaptation pressure and transposition outcome thereby exerting
different effects depending on the level of adaptation pressure.

Interaction effects of incompatibility and discretion, have, however, also
been studied with regard to the transposition of EU directives. In address-
ing the legal correctness of Member States’ transposition of the Framework
Equality Directive, in the area of EU employment policy, Zhelazykova and
Torenvliet (2011), studied the effects of discretion in the presence of different
degrees of ‘technical compatibility’, or as the authors put it ‘technical fit’.
Technical fit refers to the above-mentioned considerations about the com-
patibility between directives and national legal frameworks and is defined
by the authors as ‘the legal-administrative costs for public authorities to
design laws that are both compliant with the EU directive and do not disrupt
related domestic structures’ (ibid: 693). Their results show that discretion
facilitates transposition if technical fit is at a medium or high level. In case of
medium fit or high fit discretion is found to unfold positive effects on trans-
position. Thus, if some national policy or practices already exist that corre-
spond to the directive (medium fit), or in case that hardly any changes have
to be made to national legislation (high fit), discretion facilitates achieving
legal correctness of transposition legislation. Like in the case of expectation 5
(discretion-in-national-law), more discretion is also associated with timeliness.

The above considerations about the link of compatibility and transpo-
sition outcome being reinforced by discretion are reflected in the compat-
ibility interaction expectation. It should be noted that ‘proper transposition’
is understood in the dissertation as timely and legally correct transposition.
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Discretion and Compatibility

Compatibility between the EU directive and national rules raises the likelihood of
proper transposition, and this effect increases as the degree of discretion increases.

Going back to the study of Zhelazykova and Torenvliet the situation of low
technical fit has not yet been addressed. In the presence of low technical
fit, meaning that national equivalents in terms of policies and practices are
lacking, discretion is, however, found to negatively affect transposition. It
apparently creates ambiguity in transposition, which if actors lack sufficient
knowledge — the theoretical and practical understanding of how to carry out
the task including the necessary skills to do so — likely obstructs transposi-
tion (Zhelazykova and Torenvliet, 2011: 703). Hence, the results of the study
show that discretion’s facilitating effects apply in cases of medium or high,
i.e. in case of technical and legal compatibility, but not when compatibility
is low. The authors provide the following reasonable explanation for this
result:

[V]ery low levels of technical and legal compatibility are associated with lack of vital
knowledge about the consequences of implementing a particular provision. Granting dis-
cretion implies that member states have different transposition alternatives at their dis-
posal and some knowledge is necessary for national authorities to be able to select an
appropriate transposition measure (ibid: 703).

Hence, where lacking compatibility between the EU and national legal
order cannot be compensated for by knowing how to level out existing
incompatibilities, discretion may disturb transposition further. If knowl-
edge on transposition is poor, room for interpretation and action is likely to
lead to misinterpretation and misapplication of a directive’s requirements
(Zhelazykova and Torenvlied, 2011: 702-703). After all, discretionary leeway
brings with it not only options to act but, above all, the task to decide which
of the options available is the most suitable to incorporate a directive into
national law.

In the dissertation, transposition knowledge is understood as one
dimension of administrative capacity which is linked to the main actor in
transposing directives, usually one or more national ministries. This dimen-
sion relates to information about the content of the directive and expertise
within the ministry on the subject matter of the directive. Another dimen-
sion, also referring to a particular feature of the ministry transposing EU
directives, is ‘intra-ministerial coordination’. It concerns the administrative
coordination capacity between units within one ministry, in which several
units might be involved in the preparation as well as the implementation of
the directive. Typically these are the policy and legal units within ministries,
but it may include more, depending on the ministry’s organisation struc-
ture as well as working practices. Regarding the implementation of direc-
tives, administrative capacity may be weak where working ties between
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the preparation and transposition stages, and among the relevant minis-
terial units, in particular, are insufficient. Lacking administrative capacity
lies then in the fact that collaboration and information sharing between the
units involved in the negotiations at the EU stage and those involved in the
formal implementation of the directive at the national stage is insufficient.
This may contribute to interpretation problems once the directive has to be
incorporated into national law, rendering transposition more labour and
time intensive (Mastenbroek, 2007: 38).

Bringing the foregoing findings together leads, thus, to the capacity inter-
action expectation which implies that discretion intervenes in the relationship
between administrative capacity and transposition outcome in the following
way:

Discretion and Administrative Capacity

Administrative capacity raises the likelihood of proper transposition,
but this effect decreases as the degree of discretion increases.

It is worth noting that both the studies by Zhelazykova and Torenvlied
(2011) and Carroll (2014), addressed above, confirm, as previously noted,
that discretion can affect implementation processes differently. While the
former analysis shows that discretion in interaction with lacking adminis-
trative capacity can affect transposition negatively, the latter study by Car-
roll provides evidence that discretion may be positive for the post-transpo-
sition application of EU directives by Member States in case that adaptation
pressure is high.

Last but not least there is another national-level factor which has been
posited to affect transposition in interaction with discretion. This brings me
back to the study by Thomson et al. (2007). In trying to explain why larger
margins of discretion result in transposition delay, the authors argue that
if national politics play a decisive role during transposition, the choice of
policy alternatives offered by discretion may increase controversy instead of
easing the incorporation of the directive into national legislation. They con-
clude that ‘[i]t seems plausible that highly discretionary directives precede
more complex and time-consuming national transposition processes’ (ibid:
708). Also Steunenberg and Rhinard establish a causal link between the
negotiation and transposition stages in opining that delicate compromises
may be struck at the EU level but that these compromises have to be carried
through the implementation phase at the domestic level where earlier con-
flicts can re-emerge (2010: 500). The idea of national controversy with regard
to transposition has been picked up and related to the participation of more
actors in transposition. The corresponding claim is that the more actors
are involved in transposition, the more likely it will be delayed (Kaeding,
2007b; Mastenbroek, 2007; Kaeding and Steunenberg, 2009; Haverland et al.,
2011). In the Netherlands, transposition is carried out by national ministries
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in the first place but may also involve Parliament. Involvement of both can
be problematic for timely transposition, for instance, if common agreement
on how to transpose a directive is lacking among actors (Haverland and
Romeijn, 2007; Mastenbroek, 2003; 2007: 39; Konig and Luetgert, 2008). At
ministerial level, this last aspect is described as inter-ministerial coordina-
tion problem. The subject matter of a directive may concern the purview of
more than one ministry but transposition may be hampered (slowed down)
by lacking communication and possibly conflicts of interests and compe-
tences between ministries. In this context, it is conceivable that with more
discretion granted by a directive, problems resulting from miscommunica-
tion and collisions of interest may be aggravated: each ministry involved
may seek to claim for itself a certain interpretation of the directive to be
implemented and insist on certain uses of discretion.

The foregoing discussion allows deducing the actor interaction expecta-
tion:

Discretion and Transposition Actors

More actors involved in transposition increases the likelihood of deficient transposition,
and this effect increases as the degree of discretion increases.

The number of transposition actors was a relevant factor in selecting cases
for the empirical analysis and is therefore taken up again further down.

In summary, the foregoing discussion provides a number of valuable
insights which have been used to formulate sets of expectations for the
subsequent empirical analysis of six EU negotiation and transposition pro-
cesses that have been carried out in the Netherlands. These expectations
take into consideration that discretion may affect transposition differently
in bringing out positive as well as negative effects. In the dissertation, dis-
cretion, if observed individually, is assumed to facilitate transposition.
When interacting with other factors stemming mostly from the national
level, discretion may however, not only facilitate but also impede the formal
implementation of directives. In these cases, discretion is considered to be
an ‘intervening’ factor or variable: it mediates the effects of the presumed
cause (referred to in quantitative analysis as ‘independent variable’) on the
presumed outcome (referred to in quantitative analysis as ‘dependent vari-
able’). Said differently, discretion strengthens the link between a cause and
an outcome (Creswell, 2009: 50).

The following overview sums up the expectations that have been
derived from the previous discussion. These expectations are used in the
empirical analysis to shed light on the role of discretion in the EU negotia-
tion and national (Dutch) transposition processes regarding directives:

E1. (DISCRETION and POLICY AREA): The less a policy area is influ-
enced by the EU in institutional and legal terms, the more discretion is
granted to Member States.
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E2. (DISCRETION and POLITICAL SENSITIVITY): The more politically
sensitive the directive’s policy issue is, the more discretion is incorporated
into the directive.

E3. (DISCRETION and COMPATIBILITY): The less compatible the EU
directive and already existing national legislation are, the more likely that
discretion is incorporated into the directive.

E4. (DISCRETION and EUROPEAN PARLIAMENT): The greater the role
of the European Parliament in the legislative process, the less discretion is
granted to Member States.

E5. (DISCRETION-IN-NATIONAL-LAW): The more discretion is avail-
able to transposition actors, the better the directive is incorporated into
national law.

E6. (DISCRETION and DISAGREEMENT): Member State disagreement
with a directive’s requirement raises the likelihood of deficient transposi-
tion, and this effect increases as the degree of discretion decreases.

E7. (DISCRETION and COMPATIBILITY): Compatibility between the
EU directive and national rules raises the likelihood of proper transposition,
and this effect increases as the degree of discretion increases.

E8. (DISCRETION and ADMINISTRATIVE CAPACITY): Administrative
capacity raises the likelihood of proper transposition, but this effect decreases
as the degree of discretion increases.

E9. (DISCRETION and TRANSPOSITION ACTORS): More actors
involved in transposition increases the likelihood of deficient transposition,
and this effect increases as the degree of discretion increases.

Up to now the potential effects of discretion on transposition have been
dealt with. But it should be pointed out that discretion unfolds its effects not
necessarily through the mere fact that it is present in the context of trans-
position. Discretion is a form of decision-making power which is exercised
by national actors. Thus, I expect that discretion’s effects on transposition
are influenced by the way discretion is used in translating a directive into
national legislation. Taking a closer look at the actual use of discretion may
therefore provide additional insights that should be taken into account in
the case study analyses to come.

4.3 CONCLUSION

In this chapter a review of a number of relevant implementation studies was
provided with the aim of taking stock of the different effects that discretion
may have on the national transposition of EU directives. Discretion is found
to impede and facilitate transposition. The discussion provided insights into
national transposition contexts. These insights were translated into a set of
expectations making up the analytical framework applied in this study to
further examine the role of discretion in transposition. Empirical evidence
shows that discretion can affect both timeliness and the legal correctness
of transposition. In addition, discretion comes into play either individu-
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ally or by interacting with other factors which represent characteristics of
the national transposition setting such as the administrative capacity and
total number of transposition authorities. Additionally, discretion can affect
transposition if it interacts with the factor of compatibility, referring to the
legal fit between the directive and the national legal order into which the
directive shall be incorporated. Since discretion is expected to interact with
other factors, it is characterised as an intervening factor which provides a
causal link between factors stemming from the national level and the final
transposition outcome: proper or deficient transposition, or in other words,
national compliance or non-compliance with EU law.






5 Uses of discretion

5.1 INTRODUCTION

So far it has become clear that discretion is the core feature of EU direc-
tives and that it provides Member States with a more or less limited range
of policy options from which national actors can choose when transpos-
ing a directive into national law. This is enshrined in Article 288 TFEU and
reflected by the content and wording of a directive. It was furthermore dis-
cussed how discretion can come into play in national transposition contexts,
thereby taking into account other, national-level characteristics that are
deemed relevant, and therefore as having an impact on how the directive is
converted into national law. What still remains unclear is how discretion is
used in transposition and with what implications. In this regard, a relevant
question is how discretion can be used with the result that it has positive
effects: facilitating timely and legally correct transposition. In order to look
into this question, the attempt is made to move the discussion on discretion
in national transposition from a rather abstract to a more concrete level. To
this end, the discussion zooms in on a few empirical examples from studies
that have looked into the impact of discretion on (formal) implementation.
Doing so, may yield valuable insights into how discretion is used by imple-
menting actors in converting EU rules into national law.

5.2 INSIGHTS FROM (FORMAL) IMPLEMENTATION CASES

To begin with, while there are a number of transposition studies that con-
sider discretion as one relevant factor amongst others when analysing
national transposition, only very few of them take a closer look at the actual
use of discretion in this process. Three examples are discussed in brief.
Kaeding (2007b) analyses transposition delay in several Member States.
His quantitative analysis of the national transposition of transport direc-
tives is complemented by a qualitative approach which addresses four
transposition cases to shed more light on the impact of various factors such
as, amongst others, transposition time, the number of transposition actors
and discretion. The Spanish transposition of a European railway directive
is particularly interesting for it involves a directive with a ‘relatively high
level of discretion” (Kaeding, 2007b: 125).1 The case study findings confirm

1 This refers to the second case which Kaeding discusses: the Spanish transposition of
Directive 2001/14/EC of the European Parliament and the Council of 26 February 2001
on the allocation of railway infrastructure capacity and the levying of charges for the use
of railway infrastructure and safety certification, OJ L 75, 15 March 2001, pp. 29-46.
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the results of the quantitative analysis, and thus, Kaeding’s assumption
that discretion slows down transposition. But how was discretion used by
the implementing authorities? According to Kaeding, the Spanish authori-
ties took a rather inactive approach to transposition. Although the Spanish
transport ministry, in collaboration with a railway body, watched and con-
sulted other Member States to see how transposition was carried out there,
it did not ‘get down to business’ right away but adopted a ‘wait-and-see
attitude” (Kaeding, 2007b: 180). Interestingly, Kaeding sees the reason for
this attitude to lie above all in the directive’s higher level of discretion:

In the end, the Spanish authorities notified the European Commission of six legal
instruments that would be used to transpose the first railway package, including Direc-
tive 2001/14/EC. The preconditions for a swift transposition process were already null
because of the high degree of discretion given to the member states. This flexibility
resulted in a time-consuming ‘wait and see’ situation right after the EU Ministers of Trans-
port had adopted Directive 2001/14/EC (2007b: 130-131).

Kaeding may be right and his thorough transposition analysis seems to
justify his reading of discretion as a factor that impedes the process. And
yet, with a view to the preceding discussion on discretion effects, includ-
ing other factors that may affect transposition, another possible explanation
arises: delay may have been caused by administrative shortcomings and
discretion, both operating and affecting transposition through interacting
with each other. After all and as noted above, where implementing actors
lack transposition knowledge but have a broad range of alternative actions
available (through discretion), swift decision-making may be obstructed
rather than facilitated. Given the fact that the Spanish transport ministry
could not get the process off the ground but ‘watched and consulted” other
Member States in order to get transposition running, it does not seem so
far-fetched to assume that shortage of expertise in combination with high
levels of discretion caused transposition to fail. While it cannot be said that
Kaeding’s example provides many concrete insights into the use of discre-
tion in transposition, in my view it does illustrate that it is very relevant to
open up the black box of discretion and transposition if the aim pursued is
to find out more about uses of discretion and effects resulting therefrom for
the formal implementation of EU directives.

Another example offers more insights into the actual use of discretion.
Veltkamp (1998) provides a case study analysis of the implementation of ten
environmental directives dealing with air, waste and water. It is a legal anal-
ysis of the overall implementation process as carried out in the Netherlands,
covering, hence, all three stages: transposition, actual implementation and
enforcement of EU environmental law. Veltkamp bases her findings on the
analysis of the texts of directives and the corresponding implementing mea-
sures created for the purposes of incorporating, applying and supervising
EU rules. The wider political and institutional context within which imple-
mentation is carried out is not taken into account (Veltkamp, 1998: 6). In this
regard, Veltkamp’s approach differs from the one chosen in this disserta-
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tion which combines insights from both legal and political analyses. Never-
theless, her findings are noteworthy as they reveal that Dutch implement-
ing legislation, on average, grants high levels of discretion, which in some
cases extends the levels envisaged by the corresponding directive. This is all
the more interesting, as Veltkamp arrives at the conclusion that the Dutch
implementation of the environmental directives analysed did not result in
deficient implementation or even non-compliance noted by the Commis-
sion — as the use of additional discretion going beyond the parameters of the
directive might suggest. On the contrary, Veltkamp argues that discretion
made it possible to implement directives in line with the traditional national
approach and perspective adopted in environmental matters. For instance,
according to ‘one of the pillars of Dutch environmental law’ central and
local levels collaborate on environment topics; local actors are built into
decision-making processes related to implementation and have some flex-
ibility in the application of environmental rules (1998: 360). When imple-
menting EU rules, these national and local patterns were maintained owing
to the discretion available for carrying out this task:

During the implementation phase it is made sure that these directives fit in with exist-
ing or new national legislation while national wishes and principles, systematics, set up,
angle, concepts, set of instruments and system of enforcement are preserved (ibid: 360).

Even despite little inaccuracies of Dutch implementing legislation, the bot-
tom-line of Veltkamp’s study is that the Netherlands have achieved an over-
all good implementation record:

It is precisely the use and the preservation of the national system and points of view that
has enabled Dutch legislation to convert directives that greatly vary in contents, charac-
ter and quality [...] The Dutch approach agrees with the aim of the directive instrument:
harmonization of legislation parallel to the national system and by means of using the
national system’s specific nature and characteristics (ibid: 364; 365).

Discretion is the central characteristic of directives, and it is the potential of
discretion to fit in EU rules into the national legal framework by retaining
existing national law, perspectives and approaches, which is identified here.
What has been expected so far, regarding the role of discretion, shows in the
transposition cases that Veltkamp presents in her study: discretion is found
to be, as I refer to it, a ‘facilitating-fit-factor’ that mediates between EU and
national law.

Finally, while differing in scope and research design from Veltkamp’s
study, the more recent legal analysis of De Boer et al. (2010) also addresses
the Dutch implementation of environmental directives. More concrete, the
authors examine how three environmental directives, the Water Framework
Directive, the Birds- and Habitat Directive, and the Nitrate Directive — which
all differ as to their discretion degrees (large, medium and small respectively)
— were implemented in England, two German federal states and the Nether-
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lands.2 Comparable to Veltkamp’s study, the role of discretion is addressed
with regard to the overall implementation process but no in-depth analysis
of the transposition stages is provided. Nevertheless, the results of this study
are relevant because they confirm Veltkamp’s view that by having discretion
available and using it, a ‘national” translation of EU directives into the domes-
tic legal systems was achieved. According to the authors, implementers
sought to use discretion mainly in the first phase of implementation (hence
transposition) with the aim of adopting a country-specific approach to envi-
ronmental issues. It appears that this approach was maintained in the imple-
mentation of EU rules showing in the choice of particular legal-administrative
instruments (De Boer et al., 2010: 17). Suffice it to mention that (formal) imple-
mentation in the Netherlands was characterised by consultation between
implementing actors and stakeholders, while in Germany federal rules were
formulated along the lines of a descriptive and detailed approach. Finally, in
England implementing legislation foresaw the conferral of practical appli-
cation upon non-governmental organisations (De Boer et al., 2010: 16; 160).
While Veltkamp concludes that Dutch implementing legislation exceeded the
margin of discretion originally granted by the EU directive, De Boer et al.
put it more bluntly in claiming that implementers sought additional discre-
tion — independent of whether or not the relevant directive implied larger
or smaller margins of discretion. In contrast to Veltkamp’s empirical exam-
ples, making use of illicit discretion let in largely all cases to non-compliance
with EU law and sanctions imposed by the European Commission as a result
(De Boer et al., 2010: 159). Searching for more discretion resulted from the
fact that it was realised only once implementation was under way, that less
discretion was available to implementers than previously expected. This
latter aspect seems to allude to the fact that, as previously noted, legisla-
tive and administrative discretion are expected to differ in terms of amount.
Legislative discretion may be further constrained at the national level by
factors stemming from the legal-administrative context or already exist-
ing case law prescribing specific interpretations of a directive’s provisions.

To sum up the previous discussion, it follows that discretion was used
differently in the national implementation of European directives, with the
result that it had impeding or facilitating effects. The cases presented here
show that discretion was used, not used or not properly used (misused) for
the purpose of implementation. Discretion was not used, even if granted
by larger degrees, as Kaeding’s Spanish transposition case shows. This case
also illustrates well the complexity of transposition which requires taking

2 In fact, De Boer et al. address two types of discretion: alongside formal discretion, they
take a closer look at what they refer to as ‘informal discretion’, meaning discretion flow-
ing from the interaction between Member States and the European Union, by means of,
for instance, bilateral consultations. Cf. De Boer et al., 2010, pp. 21-22. Since the major
concern of this dissertation is with what the authors consider as ‘formal discretion’, i.e.
discretion granted by the text of the directive, their ‘informal discretion type” is not fur-
ther discussed here.
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other factors into account that next to (the use of) discretion or in interac-
tion with it, may impact the process. Discretion was used with regard to
the implementation of environmental directives as the studies by Veltkamp
and De Boer et al. show — however, with both compliance and non-compli-
ance as outcomes of implementation. These studies furthermore show that
discretion was not properly used because national actors sought discretion
beyond the limits of the directives they had to implement. Nevertheless, it
is important to note that both studies have also brought out the positive
aspects ascribed to discretion. These positive aspects have been identified
in the dissertation as one of the reasons for why discretion is used by the
EU legislature: discretion can facilitate the incorporation of EU rules into
national law in that it mediates between these different (EU and national)
frameworks of legislation. This observation supports the central thesis of
this study that discretion can play a valuable role for decision-making pro-
cesses regarding directives at both the law formulation and law incorpora-
tion stages.

Next to the transposition examples just discussed, I deem it useful to
have another, closer look at the Dutch transposition context and the use
of discretion therein. While it cannot be claimed that uses of discretion by
administrative actors have entirely slipped from scholars’ attention, the
research contexts that political scientists and public administration scholars
address are quite distinct from the present one. Hupe (2013), for instance,
deals with discretion within the context of policy implementation by focus-
ing, from a theoretical perspective, on discretionary decision-making of
street-level bureaucrats (public administration employees). More interesting
in the present context is Ringeling’s study (1978) which includes both a the-
oretical and empirical analysis and focuses on the Dutch policy implemen-
tation context. More concrete, Ringeling looks into administrative discretion
of state officials in the context of the Dutch policy towards ‘option regret-
ters’3 (in Dutch: spijtoptanten’) in the period 1956 to 1968, and addresses the
question which circumstances within public administration favour or limit
the discretion available to officials. While his study and the present one
share a few characteristics such as the interest in uses and circumstances
of discretion, the belief in its relevance for the application of law and the
necessity to study discretion by taking into account the political and institu-
tional context in which discretion comes into play, their parameters are very
different due to their respective subject matters. Whereas Ringeling deals
with an entirely national setting — a policy adopted and applied in the Neth-
erlands, the present study, however, deals with discretion in the making of
EU law (directives) and their application in a national (Dutch) setting. In
addition to that, discretion is a key characteristic of the policy (EU directive)

3 Inhabitants of Indonesia of mixed decent who, after initially having opted for the Indo-
nesian nationality during the period that Indonesia became independent, eventually
turned to the Dutch Government with the request to be admitted to citizenship in the
Netherlands. Cf. Ringeling, 1978, p. 234.
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itself which already implies terms and conditions that differ from the Dutch
policy Ringeling looks into. Due to these differences, the approach and find-
ings of Ringeling’s study have not further been used to shape the way the
present study deals with discretion.

In the last sections of this chapter, the attention is once again turned to
the Dutch transposition of EU directives, and the exercise of discretionary
powers to incorporate EU rules into the national legal framework. This is
done with the aim to achieve a still more comprehensive understanding of
possible uses of discretion by the actors primarily addressed in this study:
civil servants working within Dutch ministries.

521 Discretion in the Dutch transposition context

Summarising what is known so far about discretion within the context of
transposition, the following can be noted. Discretion is granted by EU pri-
mary legislation, and additionally, by the content and wording of a direc-
tive which implies that national actors can choose those forms and methods
they consider the most appropriate for translating directive requirements
into national legislation. The granting of discretion has in the foregoing also
been described as offering Member States a range of policy options which,
when being used, all imply compliance with the directive’s objective to be
realised at the national level. Moreover, it was noted that Member States
seek discretion to ensure that the incorporation of EU rules into national
law will leave national legal structures largely untouched. All things con-
sidered, it can thus be noted that the transposition of directives implies that
national actors take decisions and make choices which are based on certain
considerations and motivations. Or, as aptly noted by Steunenberg, after
adoption, directives are not just implemented but further shaped by the
member states when they are put into national rules (2007: 42).

The Dutch transposition of EU directives bears out this point. First of
all, it should be noted that in the Netherlands, a special procedure for the
implementation of EU directives does not exist. Hence, transposition legis-
lation is devised along the same lines than national legislation and regula-
tion (Bovens and Yesilkagit, 2010: 59). Decisions and choices pertain here, as
in other national transposition contexts, to the forms and methods by means
of which directives are formally implemented. More concrete, national
transposition actors, hence ministerial units, determine the level and sort
of instrument — administrative or parliamentary act / statute — as well as
the transposition technique (Steunenberg and Voermans, 2006). Their deci-
sions are not totally free, however. As noted earlier, discretion is subject to
constraints at the national level. In transposing directives, Dutch ministerial
units have to take account of the national legal-administrative framework:
provisions of the constitutions, existing legislation and regulation / legal
and regulatory requirements as well as other ministerial instructions (Par-
liamentary Papers 11 2007 /08, 31498, no. 1-2, p. 49). This point notwithstand-
ing, research conducted on the Dutch implementation of directives suggests
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that, national ministries follow certain paths in transposing directives (Par-
liamentary Papers 11 2007 /08, 31498, no. 1-2; Bovens and Yesilkagit, 2010).

Regarding the three ministries that are addressed in the case studies
presented in this dissertation, meaning the Ministry of Environment and
Spatial Planning, the Ministry of Health, Welfare and Sport as well as the
Ministry of Security and Justice, the following relevant observations can be
made.* For instance, while the Ministry of Security and Justice is known to
transpose directives mostly by means of parliamentary acts, the Ministry of
Health, Welfare and Sport usually uses administrative acts such as govern-
ment decrees to incorporate a directive related to its portfolio, into national
legislation. Also the Ministry of the Environment and Spatial Planning tends
to give preference to lower-level regulation (government decrees / orders
in council and ministerial decisions) (Parliamentary Papers 11 2007 /08, 31498,
no. 1-2, p. 50; Bovens and Yesilkagit, 2010: 65). Furthermore, as to the trans-
position technique used, the Ministry of Health, Welfare and Sport, prefers
applying the method of dynamic referencing® which appears to be the most
suitable instrument for transposing amendments that merely update techni-
cal details of previous directives (Parliamentary Papers II 2007 /08, 31498, no.
1-2, p. 50-51). While from these general observations, conclusions as to com-
pliance in individual transposition case cannot be drawn, it is nevertheless
interesting to note that the Ministry of Health, Welfare and Sport has one of
the best compliance records. Apparently, preferences for specific approaches
in transposition are motivated by the awareness that they “pay off’. In this
respect it is noteworthy that exercising discretionary competences over time
can lead to specific routines and styles in the application of rules by admin-
istrations (Bakker and Van Waarden, 1999). It may, thus, not be far-fetched to
conclude that using discretion can make a contribution to the proper formal
implementation of directives into Dutch law since thereby routines and styles
can be developed which lead to the desired objective: compliance with EU
law.

What does the foregoing imply for the study of uses of discretion in
transposition and therefore for the subsequent case study analyses? The
previous observations illustrate that uses of discretion can be derived from
the way by which transposition is further shaped at the national level. This
includes decisions on implementation forms and methods that are reflected
in the transposition activities of ministerial units. These activities may per-
tain to instruments and techniques but they may also reveal additional mea-
sures which are relevant from the viewpoint of legitimacy. While transposi-
tion activities may be targeted at effectively fitting in the directive into the
national legal order, from the viewpoint of input participation and therefore

4 Throughout the dissertation the ministries are referred to by their current names.

5 Dynamic referencing denotes a specific way of transposing rules of a directive into
national law: corresponding transposition legislation consists of a national measure
which makes reference to the relevant directive provision including its future amend-
ments.
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input and throughput legitimacy, it will, for instance, be interesting to see in
the empirical analysis if discretion has been used to involve other national
actors in transposition.

It has been established that using discretion can shape the domestic
responses to directives. Next to the analysis of the political and institutional
context in which transposition is carried out, the case study analyses seek to
provide insights into the choices of Dutch transposition actors including the
considerations that underlie these choices. Such an approach may provide
me with findings that explain how and why discretion was used. This way,
I wish to shed further light on the role of discretion in Dutch transposition
processes.

5.3 FUNCTIONS OF DISCRETION

It is now time to briefly summarise the insights from the previous three
chapters in which the analytical framework for the empirical analysis was
developed. To study the role of discretion in decision-making processes
regarding directives (law-making and law-transposition processes), sets of
expectations were derived from the relevant literature. Additionally, it was
found that the study of discretion for the purposes of the present analysis
requires looking into how discretion is used by actors that transpose EU
directives into national law. Hence, analysing transposition through an
institutional lens taking into account contextual, i.e. national-level factors
needs to be complemented by an approach that also looks into the decisions
and considerations of transposition actors. This may provide illuminating
insights as was shown by means of a brief digression to the Dutch transpo-
sition context. It has been established that discretion can be used, not used
and also misused in transposition. Overlooking the whole discussion, dis-
tinct functions can be derived that discretion seems to fulfil at both the EU
and national levels and that reflect its potential for legal systems that it is
considered to have according to the central thesis of the dissertation. Table 2
illustrates these functions.

Table 2: Functions of discretion

Discretion

EU level

National level

Unites different interests

Irons out incompatibility
between EU and national law
Preserves national legislation

Faciliates decision-making &
compromise (directive)

Faciliating-fit-function:
Timely and legally correct
transposition (compliance)
Facilitates incorporation of

EU rules by leaving intact the
national legal framework
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First of all, the potential of discretion at both EU and national levels is that
it facilitates decision-making processes. Inherent to directives is the discre-
tionary choice of forms and method of implementation. While this already
provides Member States with leeway as to the question of how to incor-
porate EU rules into the national legal framework, additional discretion
granted by directive provisions gives them a still wider choice, i.e. a wider
range of options for transposition that are all compatible with the directive.
Against this background, discretion, at the EU level, is a solution to differ-
ent national interests that have to be reconciled to find a common approach,
while at the national level it mediates between distinct bodies of legisla-
tion and helps to iron out legal disparities between EU and national rules.
The facilitating effects of discretion show in the fact that in negotiations on
directive proposals discretion contributes to striking compromises in the
Council of Ministers where different interests and preferences of Member
States have to be reconciled, especially with regard to politically sensitive
issues that more readily lead to controversy or where Member States seek
to achieve a better match between EU rules and own legislation. At the
national level, discretion provides a range of options from which the most
suitable one — in legal terms (transposition instrument and technique) and
as regards costs® — is chosen. Both, freedom in choosing forms and meth-
ods as well as discretionary leeway flowing from the content and wording
of the directive furthermore help to embed EU rules into the national legal
order by keeping the latter largely intact. In other words, discretion medi-
ates here between (levels of) incompatibility of EU and national law. This
potential of discretion can be captured by the term ‘facilitating-fit-function’
and is reflected by EU treaty considerations on the preservation of national
legal identities.” The empirical findings of implementation scholars seem to
suggest that the ‘facilitating-fit-function” of discretion unfolds its effect on
transposition when discretion comes into play autonomously and, in par-
ticular, when it is granted by larger degrees. The national context in which
discretion comes into play is, however, more complex as follows from the
above review of implementation studies. Having said this, discretion is
assumed to take on the role of an intervening factor which interacts with
other factors stemming mostly from the national level. In case that discre-
tion is available and interacts with lacking administrative capacity or more
actors being involved in transposition, it is expected to impede transposi-
tion. This leads to delay and possibly legal incorrectness. When interacting
with increasing compatibility between EU directive and relevant national
law, by contrast, discretion is claimed to contribute to proper transposition.

6 As previously mentioned, a better legal fit is assumed to preclude high adaptation costs.
7 This is for instance reflected by the above-mentioned Article 4(2) TEU. See section
3.3.2.1.
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5.4 CONCLUSION

To conclude, discretion may have facilitating effects on both the EU nego-
tiations and the national transposition of directives. At the national level,
discretion can, in conjunction with other national-level factors, become an
intervening factor which facilitates or impedes transposition. It is further-
more assumed that the way discretion is used by national implementing
actors may additionally impact how discretion affects the national transpo-
sition of EU directives into national law. Alongside the set of expectations
formulated in the previous two chapters, the functions of discretion identi-
fied in the previous discussion are later on used in the empirical part of the
dissertation to deal with the findings of the case study as well comparative
analyses.
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6 Discretion in European directives

6.1 INTRODUCTION

This chapter marks the transition from the conceptualisation to the opera-
tionalisation of legislative discretion. Alongside the subsequent chapters its
main concern is with discretion in European directives. Where does discre-
tion become evident in directives and how can it be operationalised and
measured? Answering these questions requires having a closer look at the
structure of directives as well as the structure and types of legal norms. The
insights gained from this discussion prepare the ground for the subsequent
presentation of content analysis and the application of the codebook devel-
oped for the purpose of assessing discretion in European directives.

6.2 LEGISLATIVE DISCRETION

As previously defined, legislative discretion is used in the dissertation to
denote the ‘latitude based on both EU primary and secondary legislation
(Article 288 TFEU and the directive text) granted by the EU legislature to
Member States for transposing a directive’ (see section 2.2.1.2). Whereas the
directive’s objective(s) are fixed, Member States have discretion in choosing
implementation forms and methods. Hence, in having to achieve a certain
result that the directive prescribes, they can follow their preferences regard-
ing the use of transposition techniques and instruments (Steunenberg and
Voermans, 2006). What constitutes a directive’s ‘result’ is not exactly spec-
ified by the Treaty but can be described as a ‘general legal, economic, or
social situation or a legal or factual situation which does justice to the Com-
munity interest which, under the Treaty, the directive is to ensure” (Prechal,
2005: 40; see also Kapteyn and VerLoren van Themaat, 2003: 238-239).
Alongside EU primary legislation as one source of discretion, the focus
of this study is on legislative discretion granted by the directive text. It is
argued that discretion can be derived from a directive’s content and word-
ing. In studies on legislative decision-making and implementation, a direc-
tive provision is considered to be discretionary if its wording indicates room
for alternatives or choice (e.g. Dimitrova and Steunenberg, 2000; Thomson,
2007; Zhelyazkova and Torenvlied, 2011). It is identified as non-discretion-
ary if it is prescriptive (Franchino 2004; Kaeding, 2007b; Thomson, 2007;
Steunenberg and Toshkov, 2009). In the legal literature discretion is linked
to specific legal concepts reflected in the directive text (e.g. harmonisation,
derogation) but it is also considered to be implied by broad wording allow-
ing for own interpretation and application (Prechal, 2005: 43-44; see also De
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Boer et al., 2010). Be it as it may, both approaches taken together represent
valuable sources from which manifestations of discretion are derived. To
understand how discretion manifests itself in directives requires taking a
closer look at their structure and content. Therefore attention is dedicated
in the following sections to those parts of a directive that are relevant for
measuring legislative discretion, and for the sake of clarity and complete-
ness, to those that are not. In a further step, the structure of a legal norm
is addressed as it serves to illustrate how discretion manifestations are
detected in the directive text.

63 STRUCTURE OF DIRECTIVES

To begin with, not all parts of a directive are equally important when it
comes to detecting discretion in directives. A directive’s preamble, for
instance, which is not legally binding for the Member States, is composed of
a number of recitals that state the purpose and describe the main provisions
of a directive. In doing so, recitals can give some clue as to the discretion
margin that the directive grants, but more explicit forms of discretion can
be detected in the directive’s main part which is composed of a number of
articles. Articles are, in turn, sub-divided into one or more provisions. This
main part of directives contains the ‘hard core substantive rules’ (Prechal,
2005: 41), also referred to as ‘enacting terms’ (Joint Practical Guide, 2013:
15).1 It represents the legally binding part of a directive. These are the sub-
stantive rules that establish the framework for implementation, describe the
legal and / or factual situation which Member States have to achieve and
how they have to achieve it. In other words, it is here where those legal
norms are established that Member States are supposed to realise in imple-
menting a directive (Prechal, 2005: 41-44). Preceding this part is the pre-
amble to the directive which includes a number of recitals.

6.3.1 Preamble and recitals

As arule, a directive starts with an introduction, called “preamble” which
contains several numbered recitals reflecting the considerations at the
beginning of the text of a directive. Recitals usually refer to the legal foun-
dation on which the directive is based and reflect the reasons for adopting

1 Joint Practical Guide of the European Parliament, the Council and the Commission for
persons involved in the drafting of European Union legislation (2013), Brussels: Office
for Official Publications of the European Communities. The Guide is a follow-up mea-
sure to the Interinstitutional Agreement of 22 December 1998 between the European
Parliament, the Council and the Commission. It establishes common guidelines for the
improvement of the quality of drafting of Community legislation. Being drawn up by
the Legal Services of the three main EU institutions, the Guide’s aim is to make acces-
sible and understandable the content of the guidelines to those drafting EU legislation
by means of comments and examples.
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the directive, setting out also its objectives (Joint Practical Guide, 2013: 19).
By way of illustration, box 2 presents the preamble of the European direc-
tive on common standards and procedures in Member States for returning
illegally staying third-country nationals (in short the EU’s Return Directive).

Box 2: Extract of the preamble of the Return Directive (2008/115/EC)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community;,
and in particular Article 63(3)(b) thereof,

Having regard to the proposal from the Commission,
Acting in accordance with the procedure laid down in Article 251 of the Treaty (1),
Whereas:

(1) The Tampere European Council of 15 and 16 October 1999 established a
coherent approach in the field of immigration and asylum, dealing together with
the creation of a common asylum system, a legal immigration policy and the fight
against illegal immigration.

(2) The Brussels European Council of 4 and 5 November 2004 called for the
establishment of an effective removal and repatriation policy, based on common
standards, for persons to be returned in a humane manner and with full respect
for their fundamental rights and dignity.

(3) On 4 May 2005 the Committee of Ministers of the Council of Europe adopted
‘Twenty guidelines on forced return’.

(4) Clear, transparent and fair rules need to be fixed to provide for an effective
return policy as a necessary element of a well managed migration policy.

(5) This Directive should establish a horizontal set of rules, applicable to all third-
country nationals who do not or who no longer fulfil the conditions for entry, stay
or residence in a Member State.

[...]
HAVE ADOPTED THIS DIRECTIVE

Formally speaking, recitals are no components of the legally binding part
of a directive, and hence do not require to be transposed by the Member
States. And yet, with regard to discretion, recitals are indirectly relevant.
The European Court of Justice makes use of them in its interpretation of
EU law.2 In offering a preview of the content of the directive, they can give
hints as to the margin of discretion that can be expected from it. Kaeding

2 This is exemplified by various examples of established case law. See Craig and G. de
Burca (2015), EU law: text, cases, and materials, Oxford: Oxford University Press.
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takes the number of recitals as an indicator of the directive’s level of detail
which in turn he considers to affect a directive’s discretion margin (Kaed-
ing, 2006; 2007a; 2007b). The more recitals, the higher the directive’s level
of detail but the smaller the amount of discretion granted to Member States
(2007a: 29; 2007b: 106). To establish what may be considered a high number
of recitals, Kaeding takes as a benchmark, the median number of recitals of
the directive sample he analyses which is 8 recitals. Measured against this
benchmark, a directive with 22 recitals is considered as indicating a higher
level of detail. Hence, it is regarded as implying a smaller margin of discre-
tion (2007b: 106; 134). Furthermore, Kaeding associates a high number of
recitals with delay in transposition by pointing out that in the presence of
many recitals the interpretation and application of a directive is rendered
more complex (2007a: 29).

The high number of recitals has been explained differently. It is seen as
reflecting the attempts by both Member States and European Commission
to insert preferences they have failed to get into the main, legally binding
part of the directive during the negotiations (Kaeding, 2007a: 29). In this
connection, many recitals are considered to hint at the level of controversy
to which the directive was exposed during the negotiations (Steunenberg
and Kaeding, 2009: 435). Many recitals are also interpreted as a result of the
principle of subsidiarity which necessitates the EU legislature to explain in
more detail why action needs to be taken at the EU instead of the national
or sub-national levels (Mastenbroek, 2007: 22).

In the dissertation, the number of recitals is only indirectly taken into
account in describing the margins of discretion of individual directives.
It does not serve as an indicator of smaller or larger discretion amounts.
Clear dimensions, sub-categories and indicators can, in my view, at best be
derived from the directive’s legally binding part of which the legally non-
binding recitals only provide a preview.

6.3.2 Enacting terms

The so-called ‘enacting terms’ follow after the preamble and represent the
main part of the directive. They cover the substantive rules and are usually
divided into articles and provisions and, as complexity increases, into chap-
ters and sections (Joint Practical Guide, 2013: 26). From a content perspec-
tive, the enacting terms cover different provision types: the general provi-
sions address the directive’s subject matter or purpose and its scope. Then
there are provisions which provide definitions of relevant terms that are
used in the directive. Subsequent provisions contain rights and obligations
for Member States. There may also be provisions that confer implementing
powers on the European Commission, other procedural provisions, provi-
sions on implementing measures as well as transitional and final provisions
(Joint Practical Guide, 2013: 26; see also Prechal, 2005: 41-49).
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The enacting terms can be further divided into two groups, the “hard
core rules’ or substantive provisions (Prechal, 2005: 41-44) on the one hand
and, on the other hand, the ancillary provisions (ibid: 44-47). The substan-
tive provisions set out the content of the result, i.e. the legal and factual sit-
uation which Member States shall achieve by implementing the directive.
Hence, they address at the same time how the content of national transpo-
sition legislation which translates directive requirements into national law
should look like in terms of both substantive national law and procedures
(Prechal, 2005: 41-44; Mastenbroek, 2007: 22).3 It is especially within the sub-
stantive provisions setting out the directive’s requirements or guidelines
that different discretion manifestations become apparent. The ancillary pro-
visions complement the hard core rules and address some basic obligations.
They include requirements which are a standard part of directives. Some of
the ancillary provisions are elements of the final provisions and relate to the
transposition deadline, the necessary measures that Member States have to
take to achieve compliance, the obligation to notify transposition legislation
to the European Commission, and in some cases, the obligation to submit
the text of the corresponding national legislation to the European Commis-
sion (Prechal, 2005: 45). Still other ancillary provisions may oblige Member
States to consult third parties on the content of the implementing legislation
or to send reports to the European Commission. In a next step, the Commis-
sion is expected to review the implementation of the directive in question
(ibid: 47).

The enacting terms are mentioned in the main part of the directive text.
Hence, both substantive provisions and ancillary provisions are legally
binding. They cover the rights and obligations for Member States and / or
third parties (citizens and economic operators) as well as the procedural
provisions. They therefore constitute the normative part of the directive
(Joint Practical Guide, 2013: 26). The connection between the structure of a
directive and the structure of legal norms is a crucial one. As shown below,
by taking a closer look on specific types as well as the individual elements
of a legal norm, relevant knowledge can be obtained and used for assess-
ing the scope of discretion of individual directives. This knowledge serves
two objectives: first, to identify discretion manifestations in directives and
distinguish between those directives that imply larger and those that imply
smaller amounts of discretion. Second, it offers a clear picture of the struc-
ture of directive provisions on the basis of which the discretion margin
of individual directives is determined. For this latter purpose also a third
group of provisions is considered, namely those addressed to the EU insti-
tutions, more specifically, the European Commission. Alongside the Mem-
ber States, the Commission may have to fulfil obligations which can include

3 Mastenbroek notes in this regard that the distinction made on the basis of Article 288
TFEU can be blurred: not only the directive’s objective is prescribed by the EU legisla-
ture. To some extent also the choice of implementation forms and methods may be. Cf.
Mastenbroek, 2007, p. 22.
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implementing tasks. It may for instance be required to elaborate upon direc-
tive provisions, especially on technical requirements, or be obliged, as just
noted, to draw up implementation reports using information obtained from
the Member States (Prechal, 2005: 47-49). Box 3 presents the different types
of provisions. It shows a few examples of the enacting terms of the EU’s
Return Directive which was adopted with the aim of controlling and regu-
lating irregular migration.*

Box 3: Provision types in the Return Directive

General provisions

Article 2

Scope

1. This Directive applies to third-country nationals staying illegally on the
territory of a Member State.

2. Member States may decide not to apply this Directive to third-country
nationals who [...]

Substantive provision

Article 13

Remedies

4. Member States shall ensure that the necessary legal assistance and/or
representation is granted on request free of charge in accordance with relevant
national legislation or rules regarding legal aid, and may provide that such free
legal assistance and/or representation is subject to conditions as set out in Article
15(3) to (6) of Directive 2005/85/EC.

Provision addressed to EU institution

Article 19

Reporting

The Commission shall report every three years to the European Parliament and
the Council on the application of this Directive in the Member States and, if
appropriate, propose amendments.

Ancillary provision

Article 20

Transposition

1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this

Directive by 24 December 2010. In relation to Article 13(4), Member States shall
bring into force the laws, regulations and administrative provisions necessary
to comply with this

Directive by 24 December 2011. They shall forthwith communicate to the
Commission the text of those measures.

4 Directive 2008/115/EC of the European Parliament and of the Council of 16 Decem-
ber 2008 on common standards and procedures in Member States for returning illegally
staying third-country nationals, OJ L 348, 24 December 2008, pp. 98-107.
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The structure of European directives has been explained. But what about
discretion itself — how is it identified in directive provisions? Answering this
question requires, first of all, taking a closer look at types and structure of
legal norms.

6.4 LEGAL NORMS

As stated in the foregoing, Member States are bound by the directive’s
objective which requires from them to realise a legal and factual situation
which is determined by the substantive and ancillary provisions. The situ-
ation envisaged by the directive is described in terms of legal norms. Legal
norms are understood in legal theory as regulating the diverse legal rela-
tionships between legal entities, meaning natural persons (human beings)
or legal persons (e.g. associations, companies, government institutions)
(Eijlander and Voermans, 2000: 129). Eijlander and Voermans, who address
legal norms from the perspective of Dutch legal doctrine,® note that law is
composed of a system of interrelated legal norms (2000: 129).

6.4.1 Types of legal norms

These norms can be divided into different types, amongst others: norms of
conduct, norms of competence, and procedural norms (Eijlander and Voer-
mans, 2000: 132-143). If connected in a logical, systematic way these norms
ensure that the purpose of the relevant law is expressed in a clear manner
and made accessible and understandable to those it addresses. Of special
importance for legal systems are norms of conduct and norms of compe-
tence (see table 3).° While by means of the former the legislature intends to
bring about behavioural change, by using the latter institutional change is
sought. Being the backbone of legal systems norms of conduct and norms
of competence ensure legal certainty as well as the efficient functioning of
legal systems, also under dynamic circumstances (Eijlander and Voermans,
2000: 133).

5 In their discussion Eijlander and Voermans make use of, amongst others, contributions
by D. W. P. Ruiter who has substantially contributed to the study of legal norms in leg-
islative texts. See for instance: D. W. P. Ruiter (1987) Bestuursrechtelijke wetgevingsleer,
Assen: Van Gorcum.

6 In Dutch referred to as ‘gedragsnormen’ and ‘bevoegdheidsnormen’ respectively. Cf.
Eijlander and Voermans, 2000, p. 133. Since the two types of legal norms that are mainly
addressed in this section - norms of conduct and norms of competence - are basic types
of norms that exist also in other legal systems (ibid, p. 132) the insights provided here
are considered to have more general applicability.
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Table 3: Types of legal norms

Norms of conduct (norms on actual behaviour)

Under which circumstances an actual conduct becomes legal or illegal.

Norms of competence (norms on institutional behaviour)

Whether or not and under which circumstances the subject of the norm is legally
entitled to act.
There are discretionary and non-discretionary norms of competence.

The distinction between the two types of legal norms is inspired by the con-
cept of law as introduced by H.L.A. Hart (1907-1992), the well-known English
legal philosopher (Eijlander and Voermans, 2000: 132-133).” He distinguishes
between two types of rules: primary and secondary rules. The first type of
rules — in Hart’s concept the primary legal rules — refers to norms of conduct
which determine under which circumstances an actual conduct becomes legal
or illegal. Hart’s secondary rules refer to norms of competence which address
standards of decision-making. These standards determine whether or not and
under which circumstances the subject of the norm is legally entitled to act.

6.4.1.1 Sub-types

Still finer distinctions have been made regarding the two types of norms
(Eijlander and Voermans, 2000: 134-143). Two points should be mentioned
with a view to the context of legal norms and European directives. First,
norms of conduct can be further divided into four types of norms that seek
to establish an obligation, prohibition, permission or exemption. As is fur-
ther shown below, directive provisions frequently entail these modes of con-
duct (Eijlander and Voermans, 2000: 134). The second point refers to norms
of competence which are conferred upon public authorities. They can be
further specified in different types: administrative, advisory, judicial, and
rule-making competences (Eijlander and Voermans, 2000: 138-140). In add.i-
tion to that, norms of competence can be described in two ways: as ‘bound’
or non-discretionary decision-making competence and ‘discretionary” deci-
sion-making competence (Eijlander and Voermans, 2000: 140-141; Hofmann
et al., 2011: 499-500).8 This distinction plays a pivotal role regarding legal
norms in European directives. It addresses the question of how — meaning
under what conditions — a legal entity such as an implementing authority,

7 H. L. A. Hart (1994). Concept of Law, 2nd ed. Oxford: Clarendon Press.

8 The equivalent Dutch terms for ‘bound / non-discretionary decision-making compe-
tence” and ‘discretionary decision-making competence’ are: ‘gebonden bevoegdheid” en
‘discretionaire bevoegdheid’.
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shall or may exercise the rule-making competence that has been conferred
upon it by the directive to be implemented.?

The description of law as being composed of a system of interrelated
legal norms certainly fits EU legislative acts such as directives. Prechal notes
in this regard that ‘[t]he ultimate purpose of the rules laid down in a direc-
tive is, just like the purpose of any legal rule, to influence the behaviour of
legal subjects (natural and legal persons)’ (2005: 52). For the latter purpose,
decision-making or rule-making competences are conferred upon Member
States, in particular their national administrations (ministries) that have to
transpose directive requirements into national law. As just noted, between
these decision-making competences two types can be distinguished: ‘discre-
tionary” and ‘non-discretionary” decision-making competences. A discretion-
ary decision-making competence is delegated to Member States by a state-
ment such as: ‘Member States may consider waste as non-hazardous waste
in accordance with the list of waste referred to in paragraph 1.”10 A state-
ment, like ‘Member States shall not prohibit, restrict or hinder the placing
on the market of pyrotechnic articles which satisfy the requirements of this
Directive’,!! on the contrary, is prescriptive in nature. It indicates that hardly
any discretion is left for the national implementation of a directive require-
ment. Hence, it points to a non-discretionary decision-making competence.

Put in a nutshell, discretionary directive provisions are those that leave
Member States the option to choose between alternatives when it comes to
transposing a directive into national legislation. Non-discretionary provi-
sions, by contrast, lack these alternatives. Instead, they rather include pre-
scriptive requirements which have to be rigorously followed by the Member
States. Consequently, they reflect that little discretion is available for transpo-
sition.

9 For the sake of completeness, it should be added that next to discretionary and non-
discretionary rule-making competences, there are also facultative or imperative rule-
making competences. These latter competences do not address the way a competence is
exercised. They rather deal with the question whether or not it is necessary or desirable,
from the viewpoint of the legislature, that a competence is exercised. Cf. Eijlander and
Voermans, 2000, pp. 139-140. With a view to discretion in European directives, it should
furthermore be noted that discretionary and facultative provisions are understood here
as provisions that leave discretion to Member States whereas non-discretionary and
imperative directive provisions are understood as leaving no or hardly any discretion
for national transposition.

10 Cf. Article 7(6) of Directive 2008/98/EC of the European Parliament and of the Council
of 19 November 2008 on waste and repealing certain Directives, O] L 312, 22 November
2008, pp. 3-30.

1 Cf. Article 6(1) of Directive 2007/23/EC of the European Parliament and of the Council
of 23 May 2007 on the placing on the market of pyrotechnic articles, OJ L 154, 14 June
2007, pp- 1-21.
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6.4.2 Norm structure

On a first level, a legal norm is composed of two parts, the legal fact and
legal consequence (Eijlander and Voermans, 2000: 130-131). A legal fact
refers to a specific situation which is characterised by certain conditions
under which a legal consequence shall take effect — provided that the situa-
tion occurs. On a second level, the legal consequence can be subdivided into
three elements: the addressee, object and mode of conduct (see box 4).

Box 4: Structure of legal norm

Legal fact + Legal consequence

* Norm addressee or subject
e Norm object
* Mode of conduct: may (not) and shall (not)

The addressee is also referred to as subject of the norm. The object of the
norm comes second and represents an action or conduct that is either per-
mitted or required: what may be done and what must be done. Finally, there
is the mode of conduct, referring to whether the addressee of the norm is
allowed / not allowed, able / not able or must / must not do something. It
is this third element of a legal norm which is of specific importance for the
context at hand. Regarding directive provisions, the mode of conduct can
serve to identify whether or not a directive provision is discretionary. As
illustrated by the examples above, may and shall, can be identified in the
directive text.

It is furthermore important to have a closer look at the mode of con-
duct. How is it worded? Is it worded in the affirmative or in the negative?
Regarding directives, Prechal points out that Member States” obligations
‘can be formulated in a negative way, as prohibitions of particular activities,
or — more often — in a positive way, prescribing certain conduct’ (2005: 42).
The sort of conduct which is desired and the way it is worded — either in
the affirmative or in the negative — indicates whether the norm implies an
obligation, prohibition, permission or exemption (Eijlander and Voermans,
2000: 135). The four types of modes of conduct and how they are mutually
linked are presented by means of the logical square presented in figure 3.12

12 This figure is a slightly adapted version of the logical square as provided by Eijlander
and Voermans, 2000, p. 135.
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Figure 3: Modes of conduct
Obligatory (Obligation) Impermissible (Prohibition)

Permissible (Permission) Omissible (Exemption)

Implication Contraries

Subcontraries Contradictories

In considering the above, it should be noted, however, that there is hardly
any one-to-one relationship between the structure of a legal norm as it is
presented here, and a legal provision within a legislative text. As Eijlander
and Voermans note with specific regard to Dutch law, not all elements of a
legal norm (addressee, object and mode of conduct) show in one and the
same piece of legislation (2000: 131). To properly interpret and apply legisla-
tion and therefore to get a grasp of the legal norms applicable in a particular
case, often other regulations have to be consulted that are related to the law
which has to be implemented. Eijlander and Voermans illustrate this aspect
by means of the Dutch Environmental Management Act which is composed
of several implementing regulations (2000: 131).

Also European directives are no legislative acts that entirely stand on
their own. How they are linked with other related legislative acts usually
becomes apparent from their recitals. In addition, and as exemplified, for
instance, by the aforementioned Return Directive, links with other direc-
tives are referred to more explicitly within the substantive provisions
including Member State obligations. What’s more important, as shown in
the example of Article 13(4) of the Return Directive (see above box 3), sub-
divisions of an article (i.e. provisions) can be composed of long sentences,
including clauses and phrases, which comprise more than one mode of con-
duct at the same time (shall and may in the example). This already indicates
the complexity that some directives display. This complexity becomes all
the more marked if there is no consistent structure that allows for better
accessibility and understanding of the directive provisions and legal norms
contained therein. It also points to the challenges entailed by the attempt to
assess the margin of discretion of individual directives by means of a code-
book, which is addressed further below.
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From the foregoing aspects two are of particular relevance in the pres-
ent context: the distinction between discretionary and non-discretionary
decision-making competences appears to be a suitable means to identify
directive provisions that grant more discretion as opposed to others which
grant hardly any of it. Furthermore, the presentation of the structure of a
legal norm, has served to highlight the mode of conduct as a convenient
instrument that can be used to detect discretionary and non-discretionary
provisions in the text of a directive.

6.4.2.1 Shall- and may-statements

The mode of conduct is thus taken in the analysis of directives as an indi-
cator of more or less discretion being granted to Member States. In direc-
tives, the mode of conduct is mainly expressed by means of shall- and
may-statements. They describe two categories by means of which directive
texts are analysed: the obligatory language and permissive language cat-
egories. Obligatory language and permissive language are terms used by
Gil Ibafez (1999) in his study of the European Commission’s discretion in
enforcing EU law under Article 169 EEC (now Article 258 TFEU). As previ-
ously noted, directives grant discretion by design but (additional) discretion
can be derived from their wording. Obligatory language is expressed by
shall-statements implying that hardly any discretion is granted to Member
States. Permissive language is expressed by may-statements which indicate
that discretion is made available for the implementation of a directive. More
concrete examples are offered below.

The idea to distinguish between statements that leave national authori-
ties with a wider or smaller or no choice of options to choose from when
implementing directives, draws on the distinction between open and closed
statements that Steunenberg and Toshkov (2009) have introduced in their
approach to measuring discretion. It should be noted that open and closed
statements are not necessarily the equivalent to shall- and may-clauses. To
put it differently, the distinction between shall-clauses and may-clauses is
not always as clear-cut as it seems and it does not neatly correspond to the
distinction of open and closed statements. For instance, ‘shall’-clauses may
not only be indicative of closed statements. They may also express open
statements as shown in this example: ‘[i]t shall be for the Member States
to set a minimum sale price from which the sales shall be subject to resale
right’13 (Steunenberg and Toshkov, 2009: 958-959). It is furthermore worth
noting in this context how Gil Ibafez (1999) interprets shall-statements.
Analysing the European Commission’s exercise of discretion with respect
to instituting infringement proceedings, Gil Ibafiez discusses case law of the
European Court of Justice and shows that shall-statements are not always
understood by the Court as expressing obligations for the European Com-
mission. Permissive language on the other hand, indicated by may-state-

13 See Article 3(1) of Directive 2001/84/EC on the resale right for the benefit of the author,
OJ L 272, 13 October 2001, pp. 32-36.
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ments, does not always automatically reflect the granting of discretion but
has to be understood by taking into consideration the presence of other
conditions which may constrain the Commission’s discretionary action (Gil
Ibafez, 1999: 230-231).

Dwelling a bit more on the aspect of conditions, a last point has to be
mentioned which leads the discussion back to Eijlander and Voermans
(2000). They note that the difference between discretionary and non-dis-
cretionary decision-making competences shows in the number as well as
formulation of conditions under which competences are granted. The more
precise conditions are specified, the more discretion entailed by the relevant
competence is reduced. Discretion increases, on the other hand, if condi-
tions are less precise and limited in number (2000: 140-143).

Regarding the analysis of directives, it becomes evident that the use of
shall- and may-clauses as indicators of obligatory and permissive language
requires a careful reading of the directive analysed in order to properly
identify discretionary and non-discretionary provisions. Moreover, a thor-
ough reading of directives is expected to make it possible to identify further
indicators of discretionary and non-discretionary provisions. Finally, paying
close attention to the conditions under which competences are granted may
allow for capturing finer details in directive provisions. This way, further
sub-categories within the two categories of obligatory and permissive lan-
guage may be defined.

In spite of the fact that shall- and may-clauses are not always ‘what they
seem to be’, to distinguish between these two sorts of clauses is considered
a useful starting point for developing a more fine-grained approach to dis-
cretion. In addition, when interviewed, civil servants from the Dutch minis-
tries and the European Commission as well as legal scholars with expertise
in EU law mostly agreed with the distinction of shall- and may- clauses as
indicators of obligatory language on the one hand (i.e. non-discretionary
provisions), and permissive language (i.e. discretionary provisions) on the
other hand.

6.5 SUMMARY

In this chapter the structure of directives was explained to provide a good
understanding of the directive as one of the most frequently used EU legisla-
tive instruments. This was done specifically to show which parts of a direc-
tive are more and which are less relevant for the analysis of legislative dis-
cretion. Legislative discretion shows in the legally binding or operative part
of a directive which comprises the enacting terms (substantive and ancillary
provisions). Discretionary or non-discretionary directive provisions can be
identified by means of the mode of conduct which is a basic element of legal
norms. The mode of conduct can be identified by means of may- and shall-
clauses in directive provisions. It is here where the link between the struc-
ture of a legal norm and discretion in EU directives becomes evident.






7 Operationalising and measuring discretion

7.1 INTRODUCTION

In this chapter it is explained how legislative discretion is operationalised
and assessed by means of content analysis, involving the coding of direc-
tives for which a codebook was prepared. The following sections present
the steps taken in content analysis and codebook preparations, including a
sketch of the coding and calculation procedures applied to assess margins
of discretion of individual directives. While the codebook is presented in
detail in the Appendix to the dissertation, at this stage an outline is pro-
vided of its content and application to directives.

7.2 CONTENT ANALYSIS

Classical content analysis has been defined as a research technique ‘for the
objective, systematic, and quantitative description of the manifest content of
communication” (Berelson, 1952: 18; Neuendorf, 2002: 10).1 In this study, a
qualitative twist is given to this approach for the description of legislative
discretion cannot be fully objective but involves some interpretation and
own decision-making in creating categories with which legislative discre-
tion is detected in directives and assessed (see Mayring, 2000).

Discretion is expected to affect the national legal implementation (trans-
position) of European directives. In the dissertation the attempt is made
to further examine this link. At the same time, it is assumed that the link
between discretion and transposition is inextricably connected with the rela-
tionship between discretion and the legitimacy of directives in national law.
These relationships are further examined at a later stage. Suffice it to point
out that one way to understand the link between discretion, transposition
and legitimacy is to think of discretion as contributing to a specific trans-
position performance. Discretion either contributes to compliance or non-
compliance, and this can, depending on the final transposition result, be
conceived as enhancing or reducing the legitimacy of directives in national

1 For the presentation of content analysis, I largely draw on literature from the fields of
communication research and media analysis where content analysis is rooted. For both
the starting point and development of content analysis the works of scholars from the
United States are important, in particular the contributions of Neuendorf (2002) and
Krippendorf (2004). Further relevant contributions are provided in the German literature
on the subject, from the fields of Communcation Science but also Educational Psychol-
ogy. See for instance Mayring (2000), Bonfadelli (2002), and Kromrey (2009).



102 Part 2 Methodological aspects — content analysis and (comparative) case study approach

law. The literature review of the previous chapters shows that the effects
of discretion on transposition, both facilitating and impeding ones, have
mostly been ascribed to discretionary directives, meaning directives with
larger margins of discretion. But also little discretion — in combination with
Member State disagreement — is expected to affect (negatively) the incorpo-
ration of EU requirements into national law. Thus, for a study that focuses
on the link between discretion and national transposition and the ques-
tion of how the former affects the latter, it is of vital importance to know
whether individual directives grant smaller or larger margins of discretion
to Member States. This presupposes an analysis of directives to assess their
margins of discretion. To this end, and for case selection purposes, content
analysis is applied. Content analysis implies that directives are subjected to
a textual analysis and coding exercise. The latter is a technique to facilitate
the analysis of the directive text by structuring and describing it by means
of categories (see Neuendorf, 2002; Krippendorff, 2004).

A better understanding of what forms discretion takes in directives, it
is necessary to identify whether more or less discretion is conferred upon
Member States. Hence, with this aspect in mind, I conducted a literature
and document study as well as an exploratory study of directives. The
literature and document study involved a close reading of implementa-
tion studies, legal literature and manuals regarding the drafting of Euro-
pean legislation as well as manuals assisting Dutch ministry civil servants
in the legal implementation of EU directives. For the exploratory study, I
randomly chose directives from different policy areas.2 The analysis was
exploratory in the sense that I looked at these directives from a somewhat
different perspective than arguably adopted so far, namely by taking into
account more details of the legislative texts. The exploratory study gener-
ally served to get more familiar with the structure, wording and content of
directives. At the same time it was used to detect and understand those dis-
cretion manifestations previously derived from the literature study. More-
over, additional forms of discretion were inductively uncovered, serving to
specify the basic definitions of discretion so far provided in the literature.
All in all, the outcomes of the exploratory study provided me with valu-
able input for the codebook which I drew up to assess legislative discretion.
More concrete, it served to revise and refine the initial coding scheme devel-
oped on the basis of the previous literature and document study. Interviews
with experts in EU law offered relevant insights which further enhanced my
understanding of the various discretion manifestations.

2 This study included around 100 directives from the following, randomly chosen policy
areas: agriculture, consumer protection, environmental policy, health, industrial policy,
internal market, justice and home affairs, social policy as well as transport policy.



Chapter 7 Operationalising and measuring discretion 103

7.3 LEGAL CONCEPTS

Some of the discretion manifestations give expression to particular legal
concepts. These legal concepts are mapped out here because they provide
useful insights into discretionary but also non-discretionary directive pro-
visions, in particular regarding their legal implications for Member States’
laws. The presentation refers in turn to different EU harmonisation methods
as well as the concepts of delegation, derogation and exemption.

7.3.1 Harmonisation

The amount of discretion offered by directives is closely linked to the con-
cept of harmonisation (Kapteyn and VerLoren van Themaat, 2003: 489-492;
724-725). In seeking to achieve uniformity in laws of Member States and
to minimise trade distortions, harmonisation has been an important tool
to create and maintain the internal market (Majone, 2005). At the same
time, European harmonising measures can imply discretion which enables
Member States to take into account national peculiarities (Prechal, 2005:
44). Harmonisation comes in different forms, and more precisely, there are
harmonisation levels and types (Handleiding Wetgeving en Europa, 2010:
73-79).3 The two levels of harmonisation are minimum harmonisation and
maximum harmonisation (also referred to as ‘full” or ‘total” harmonisation).
The former can be considred as an instance of a discretionary provision, the
latter as an instance of a non-discretionary provision.

7.3.1.1 Maximum harmonisation

With maximum harmonisation the European lawmaker intends to intro-
duce a European standard from which Member States are not allowed to
deviate. This entails that Member States are neither allowed to establish
less strict nor stricter provisions. An example hereof is the EU’s Consumer
Credit Directive which states that: ‘Insofar as this Directive contains har-
monised provisions, Member States may not maintain or introduce in their
national law provisions diverging from those laid down in this Directive.’*

3 Handleiding Wetgeving en Europa (which literally translates to ‘Manual Law-making
and Europe’), is the predecessor of the ‘101 Practical Questions on the Implementation of
EC Decisions’” which had been reviewed against the background of persistent transposi-
tion deficits in the Netherlands. Being published by the European Center of Expertise in
EU law which was founded on the initiative of the Ministry of Foreign Affairs, the Man-
ual addresses those involved in the preparation, formulation and implementation of EU
law. The knowledge it provides shall guarantee consistent treatment of matters of EU law
by government authorities. Cf. Handleiding Wetgeving en Europa (2010). De voorbere-
iding, totstandkoming en nationale implementatie van Europese regelgeving. Expertise-
centrum Europees Recht, Ministerie van Veiligheid en Justitie: Den Haag; available at:
http:/ /www.minbuza.nl/ecer/icer /handleidingen.html (accessed 20 November 2015).

4 Cf. Article 22(1) of Directive 2008/48/EC of the European Parliament and of the Council
of 23 April 2008 on credit agreements for consumers and repealing Council Directive
87/102/EEC, OJ L 133, 22 May 2008, pp. 66-92.
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Hence, if this level of harmonisation applies, corresponding EU require-
ments leave no discretion to Member States.

7.3.1.2 Minimum harmonisation

Minimum harmonisation requirements, by contrast, offer Member States
larger margins of discretion. Migration directives are cases in point, as
exemplified by the Return Directive: “This Directive shall be without prej-
udice to the right of the Member States to adopt or maintain provisions
that are more favourable to persons to whom it applies provided that such
provisions are compatible with this Directive.”> Member States are, thus,
allowed to go beyond what is prescribed by the directive requirement as
long as implementation activities stay within the limits of the Directive.

7.3.1.3 Optional harmonisation

Optional harmonisation is, like mutual recognition, considered to be a spe-
cific type of harmonisation. Both harmonisation types are usually related to
EU rules regarding products but not confined to these. Optional harmoni-
sation is addressed at economic operators (producers of goods) who may
choose between the application of EU harmonised standards or national
standards. Alternatively, optional harmonisation is addressed at the Mem-
ber States who are then allowed to decide whether or not to implement
certain directive provisions. The EU’s Stage II Vapour Recovery Directive
entails this harmonisation type. Article 4 establishes a uniform minimum
level of petrol vapour recovery at service stations:

Member States shall ensure, with effect from the date on which Stage II petrol vapour
recovery systems become mandatory pursuant to Article 3, that the petrol vapour capture
efficiency of such systems is equal to or greater than 85 % as certified by the manufacturer
in accordance with relevant European technical standards or type approval procedures
referred to in Article 8 or, if there are no such standards or procedures, with any relevant
national standard.®

It seems that optional harmonisation grants larger amounts of discretion to
Member States due to the element of choice.”

5 Cf. Article 4(3) of Directive 2008/115/EC of the European Parliament and of the Council
of 16 December 2008 on common standards and procedures in Member States for return-
ing illegally staying third-country nationals.

6 Cf. Article 4 of Directive 2009/126/EC of the European Parliament and of the Council of
21 October 2009 on Stage II petrol vapour recovery during refuelling of motor vehicles at
service stations, OJ L 285, 31 October 2009, pp. 36-39.

7 And yet, it should be noted that in the long run the relevant EU requirements could have
more harmonising effect than expected at first sight. Producers of goods are usually
not keen on risking losses and could therefore be rather inclined to apply EU standards
which are applicable throughout the EU. Moreover, following EU standards may reduce
the risk of implementation failure.



Chapter 7 Operationalising and measuring discretion 105

7.3.1.4 Mutual recognition

Mutual recognition obliges Member States to recognise other Member
States’ rules and requirements for products and services with the aim of
contributing to the free movement of goods: ‘Member States shall not pro-
hibit, restrict or hinder the placing on the market of pyrotechnic articles
which satisfy the requirements of this Directive’ as laid down by the EU’s
Directives on Pyrotechnic Articles.? This type of harmonisation does not
imply that European standards have to be implemented. However, approxi-
mation of national laws is nevertheless a result of mutual recognition.
This is due to the fact that it requires the harmonisation of national legal
or administrative rules regarding market access of products and services,
including professional and trade activities of individuals and undertakings.
Mutual recognition is the core principal of the EU’s new approach to har-
monisation that the EU started to apply by the end of the 1980s, especially
with respect to technical standardisation of products (Handleiding Wetgev-
ing en Europa, 2009: 75). It was established in Articles 28 and 30 TEC (now
Articles 34 and 36 TFEU). Directives implying the principle of mutual rec-
ognition usually include the delegation of competences to technical stan-
dardisation bodies that are attached to the European Commission’s Direc-
torate General for Enterprise and Industry. These bodies have the task to
further elaborate the technical requirements (harmonised standards) which
can be applied by manufacturers on a voluntary basis.

It appears that mutual recognition and optional harmonisation imply
more discretion than full harmonisation but less than minimum harmoni-
sation. In general, however, further specifying the amounts of discretion
requires a detailed look into each and every directive which was beyond
both the scope and purpose of this study. For the sake of clarity, it should
be noted here that the purpose of content analysis and coding process, was
not to provide an exact measurement but instead to indicate a tendency
towards more or less discretion granted by a directive.

732 Delegation

Two different forms of delegation in the context of implementation of EU
directives are distinguished. First, based on EU primary legislation, Mem-
ber States are largely in charge of implementation (Article 4(3) TEU) but the
European Commission or bodies attached to it may be involved (Article 202
TEC, now Articles 290 and 291 TFEU). The conferral of these implementing
powers to the Commission is considered here to reduce Member States” dis-
cretion in implementation. Second, having the discretionary choice of forms
and methods, Member States have the possibility to delegate decision-

8 Cf. Article 6(1) of Directive 2007/23/EC of the European Parliament and of the Council
of 23 May 2007 on the placing on the market of pyrotechnic articles.
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making competences for the purpose of implementation to national bod-
ies. Delegation rests on the principal of institutional autonomy. Institutional
autonomy or ‘organisational autonomy’ (Gil Ibafiez, 1999: 211-213) pro-
vides Member States with the discretion to decide on organisational and
procedural issues related to the implementation of directives. With regard
to transposition, Member States are, for instance, free to choose the legal
techniques (e.g. ‘gold-plating” or translation) and instruments (in the Dutch
transposition context: parliamentary acts, orders in council, ministerial deci-
sions etc.) they deem to fit best with their domestic legal orders and prac-
tices (Handleiding Wetgeving en Europa, 2009: 107). Member States can,
thus, choose the national bodies they consider to be the most suitable to
carry out the implementation of directives. Member States are, however,
not entirely free in this regard. Some directives may include procedural
specifications that have to be taken into account by the national bodies that
are in charge of implementation. Additionally, directives can include fur-
ther specifications, such as determining the implementing bodies that shall
apply the directive on the ground (Gil Ibahez, 1999: 212-13; Van der Burg
and Voermans, 2015: 72-73). Notwithstanding these limitations, institutional
autonomy is associated with the delegation of discretion to Member States
and therefore considered to be a manifestation of discretion.

7.3.3 Derogation and exemption

Member states are allowed to deviate from EU requirements. This permis-
sion can be related to specific flexible arrangements referred to as deroga-
tions and exemptions.? As a rule, both are measures that apply under certain
conditions and may be applicable for only a limited period of time. Never-
theless, they provide Member States with flexibility. Regarding derogation,
while EU requirements have to be applied, Member States are released from
the obligation to apply them in the way prescribed by the directive. The
EU Directive on the minimum health and safety requirements, for instance,
stipulates that: ‘In compliance with the general principles of health and
safety protection for workers, Member States may, in the case of sea and air
transport, derogate from Article 5(3) in duly justified circumstances (...)."10
Furthermore, Member States can claim exemptions from larger parts of a
directive, or under justified circumstances, from the directive as a whole,
meaning that they do not have to apply the relevant EU requirements:

9 Without wanting to ignore that corresponding arrangements are established by EU pri-
mary legislation, for instance, in the area of the internal market (e.g. derogations within
Art. 114 TFEU and exemptions related to Art. 101 TFEU), the focus here is limited to
derogations and exemptions in EU secondary legislation (directives).

10 Cf. Article 10(1) of Directive 2002 /44 /EC of the European Parliament and of the Council
of 25 June 2002 on the minimum health and safety requirements regarding the expo-
sure of workers to the risks arising from physical agents (vibration) (sixteenth individual
Directive within the meaning of Article 16(1) of Directive 89/391/EEC) — Joint Statement
by the European Parliament and the Council, O] L 177, 6 July 2002, pp. 13-20.
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‘Without prejudice to any more stringent requirements in other Commu-
nity legislation, Member States may exempt from the measures required by
paragraph 1 inputs of pollutants that are:...”.11

Having outlined some discretion manifestations in more detail, the
focus now shifts to how these manifestations are identified and dealt with
in content analysis.

7.4 CODING PROCESS

Content analysis entails that the group of directives that is examined in
more detail (defined further below as ‘directive sample’) is subjected to an
analytical process which is referred to as coding. The overall aim of the cod-
ing process is to assess whether a directive grants larger or smaller margins
of discretion. Determining the margin of discretion is based, in turn, on the
analysis of individual directive provisions that are examined to detect discre-
tion manifestations by means of previously defined indicators. To facilitate
the analysis, codes (in the form of numbers) are used to describe provisions.
According to the underlying logic of coding rules (Kromrey, 2009: 314), each
code is used for one sub-category representing a specific discretion mani-
festation. Hence, each discretionary provision manifestation gets a code
and the same applies to each non-discretionary provision manifestation.

These discretionary or non-discretionary provisions characterise the
permissive and obligatory language categories, respectively. The coding
process is geared towards facilitating assessing discretion and calculating it
in a subsequent step. Table 4 serves to illustrate the steps of the envisaged
approach which is now addressed in more detail.

Table 4: Assessing discretion in European directives

1 | Identifying provisions in directive articles

2 | Identifying sort of provisions: discretionary (may-clause) or non-discretionary
(shall-clause)

3 | Ascribing relevant codes to directive provisions

4 | Calculating discretion

5 | Reaching an outcome: directive with larger or smaller margin of discretion

11 Cf. Article 6(3) of Directive 2006/118/EC on the protection of groundwater against pol-
lution and deterioration, OJ L 372, 27 December 2006, pp. 19-31. An exemption from the
entire directive is, for instance, provided by Directive 2014/89/EU establishing a frame-
work for maritime spatial planning, OJ L 257, 28 August 2014, pp. 135-145. See recital
27).
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74.1 Coding scheme

The coding scheme is the central component of the codebook which is a
key instrument in content analysis. The codebook, together with the coding
scheme, lies down the coding rules, and hence specifies which elements of
the content of a text — usually described in main categories (or dimensions)
and sub-categories — are coded and how.

Drawing up the codebook required some preparatory work, starting with
the aforementioned study of literature, manuals and directives. This prepa-
ratory analysis involved the following steps. First, legislative discretion was
identified by means of obligatory and permissive language which is used to
give expression to discretionary and non-discretionary directive provisions
— corresponding indicators being shall- and may-clauses. In this regard,
using the mode of conduct of legal norms to detect discretion manifesta-
tions proved useful. Second, further discretion manifestations were identi-
fied, classified as discretionary or non-discretionary provisions, and used
as sub-categories to describe in more detail the permissive or obligatory
language dimensions. Third, for each sub-category, indicators and examples
were derived from the texts of directives. In a fourth step, for the proper
application of the coding scheme, the level of analysis and unit of analysis
were determined (see Bonfadelli, 2002: 89). Coding is applied at two lev-
els: at the syntax and semantic levels. At the syntax level, sentences or parts
of sentences are coded as explained and illustrated in the codebook. At the
semantic level themes are captured: permissions (discretionary provisions)
and obligations (non-discretionary provisions). The unit of analysis is a sen-
tence or clause, or even a sub-point, depending on the structure of the direc-
tive provision. In implementation studies discretion margins of directives
have been assessed taking into account the directive as a whole or applying
a more detailed approach, by taking a closer look at the directive article or
sub-divisions of an article (provision) (see e.g. Knill and Lenschow, 1998;
Steunenberg and Toshkov, 2009; Thomson, 2010). This latter approach is
also adopted in the present study. But provisions as established in the code-
book do not necessarily correspond with the common understanding of a
provision as sub-division of an article (Joint Practical Guide, 2013: 35). A
provision can be a simple sentence but, based on the fine-grained approach
applied in this dissertation, comprise less textual information and cover
smaller parts like clauses within sentences. By introducing a more detailed
definition of a directive provision I was able to consider both obligations
(“shall be issued’) and permissions (‘may be limited’) in the coding process
despite the fact that they belong to the same provision which usually is con-
sidered to include one discretion manifestation (see box 5). In my view such
an approach better takes into account the complex wording and structure of
directives.
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Box 5: Defining directive provision

Article 12
Form

1. Return decisions and, if issued, entry-ban decisions and decisions on
removal shall be issued in writing and give reasons in fact and in law as well as
information about available legal remedies. I

The information on reasons in fact may be limited where national law allows
for the right to information to be restricted, in particular in order to safeguard
national security, defence, public security and for the prevention, investigation,
detection and prosecution of criminal offences.

To sum up, main categories, sub-categories, indicators and examples make
up the coding scheme of the codebook which lays down rules and steps of
the coding process. The coding scheme makes it possible to describe legis-
lative discretion in more detail, especially in terms of amount but also in
terms of its implications for Member State laws. The latter aspect refers to
the fact that discretion manifestations may be related to specific legal con-
cepts that imply in what way EU law intends to align national law. Some of
these concepts were described above.

In the present study, a combination of the previous approaches is
applied, alongside a more fine-grained analysis, in which a number of dis-
cretion manifestations are identified and explained — arguably more than
so far mentioned in other studies. In doing so, I seek to cover more compre-
hensively the various discretion manifestations that a directive can entail.
In my view, such an approach does more justice to the complex nature of
directives as binding legal instruments among EU secondary legislation.

7.4.1.1 Relevant and standard provisions

Before setting out the coding process in more detail, it is necessary to make
some preliminary remarks for greater clarity and ease of understanding in
the approach taken to analyse discretion in directives. To start with, not only
the distinction between discretionary and non-discretionary provisions is an
important one in coding directives. Given the focus on discretion granted to
Member States for the (legal) implementation of directives, it is furthermore
pertinent to distinguish between what I refer to as ‘standard’ provision, on
the one hand, and ‘relevant’ provision, on the other hand (examples of both
are provided in the codebook). To start with the latter, these relevant pro-
visions address the Member States or national authorities acting on their
behalf when implementing directives. But also a few provisions address-
ing the European Commission are treated as relevant for reasons explained
below. The relevant provisions fall into the main categories of obligatory
language or permissive language, meaning that they include either a shall-
or may-clause. Relevant provisions are used in calculating discretion mar-
gins in contrast to standard provisions. Standard provisions make part of
nearly every directive and are, from a content perspective, negligible since
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they do not imply relevant additional discretion (see also Steunenberg and
Toshkov, 2009: 958). This is not to say that standard provisions are com-
pletely disregarded. After all, coding involves the entire legally binding part
of a directive (except for the Annexes, see below). However, they are not
used for calculation purposes. Examples of standard provisions pertain to
the general and final provisions of a directive: for instance, they describe
the subject matter and key terms of the directive. They can also include
provisions referring to EU procedures (e.g. comitology procedures) or con-
cern the applicability of specific parts of directives, stating the transposi-
tion deadline, notification requirements, the date of entry into force, and the
addresses of the directive (usually the Member States). For the most part
these provisions do not contain any legal norms in their own right but,
instead, include so-called ‘meta-norms’ understood as mere descriptions of
legal norms (Eijlander and Voermans, 2000: 143). To give an example: ‘This
Directive shall enter into force on the day of its publication in the Official
Journal of the European Union.”12 These meta-norms are, formally speaking,
not legally binding which constitutes another reason to exclude them from
the analysis.

Provisions setting out the directive’s scope are among the general provi-
sions. And yet, unlike the other provisions just mentioned they are consid-
ered relevant in calculating discretion, since they address the content of the
legislative act, describing its area of applicability. In addition, they can imply
discretion as illustrated by the EU’s Blue Card Directive which stipulates
that ‘[t]his Directive shall be without prejudice to the right of the Member States
to issue [italics added] residence permits other than an EU Blue Card for any
purpose of employment. Such residence permits shall not confer the right of
residence in the other Member States as provided for in this Directive.”13

Other provisions that are next to standard provisions disregarded from
calculating discretion are those directed at EU-level institutions or third
parties — besides some exceptions referring to the European Commission.
An example of a disregarded provision is the following one: ‘[t]he relevant
economic operator shall ensure that appropriate corrective action is taken
in respect of toys which that operator has made available on the Com-
munity market.”14 At the same time, provisions concerning implementing
powers are taken into account in measuring discretion because, as earlier
mentioned, the conferral of these (discretionary) powers upon the Euro-
pean Commission is considered as affecting (reducing) the scope of discre-
tion granted to Member States. The same applies to the provisions which

12 This is a standard provision which is usually the penultimate provision of a directive.
The example is taken from Directive 2009/126/EC of the European Parliament and of
the Council of 21 October 2009 on Stage II Petrol Vapour Recovery.

13 See Article 3(4) of Council Directive 2009/50/EC of 25 May 2009 on the conditions
of entry and residence of third-country nationals for the purposes of highly qualified
employment, OJ L 155, 18 June 2009, pp. 17-29.

14 See Article 43(3) of Directive 2009/48/EC of the European Parliament and of the Council
of 18 June 2009 on the safety of toys, OJ L 170, 30 June 2009, pp. 1-37.
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contain obligations for both Member States and the European Commission
requiring, for instance, mutual exchange and consultation.

The exploratory study of directives brought into view that provisions
are not always worded unambiguously (see also Cutts, 2001). Hence, even
though one of the major principles the European Union institutions have
themselves committed to, is drafting EU legal acts in a way that is “clear,
easy to understand and unambiguous’ (Joint Practical Guide, 2013: 6), it is
not always possible to identify provisions clearly as discretionary or non-
discretionary. This shows in the fact that provisions were found to contain
both may- and shall clauses as illustrated above (box 5), or as in the follow-
ing example: "When a market surveillance authority requests the technical
documentation or a translation of parts thereof from a manufacturer, it may
fix a deadline for receipt of such file or translation, which shall be 30 days
(...)".1> This fact was taken into account by establishing a further group of
‘relevant’ provisions, referred to as ‘hybrid” provisions.

Last but not least, it has to be noted that, strictly speaking, not the
entirely legally binding part of directives is coded, since the Annex to direc-
tives was excluded from content analysis. Annexes are no fixed components
of directives.1® An Annex is usually provided if directive requirements have
to be specified and, hence, details of the directive have to be filled in, often
technical ones. To this end implementing powers are conferred upon the
European Commission (Prechal, 2005: 48; Joint Practical Guide, 2013: 45).
The technical details can be quite complex. Due to this reason, the view is
taken here that the Annex does not lend itself to be used in calculating a
directive’s discretion margin. However, the very fact that an implementing
task, such as the addition of technical details, is delegated to the Commis-
sion and its committees (comitology procedure) is taken into account as pre-
viously mentioned.

74.2 Coding and calculating margin of discretion

Coding, in the present context, denotes an analytical process in which tex-
tual data embodied by the directive is translated into values and codes. Val-
ues refer to the categories — permissive and obligatory language indicated
by discretionary and non-discretionary provisions — which are described
by codes. In other words, the textual information which a provision com-
prises is quantified by ascribing one code to that provision. Thus, each cat-
egory and sub-category has its own code. While one code has to be used
to describe one discretion manifestation, another code was used to docu-
ment the addressee of the relevant provision. From Article 288 TFEU which

15 See Article 21(3) of Directive 2009/48/EC.

16 This fact is well reflected by the group of directives that was subjected to content analy-
sis. From a total of seventeen directives, eight environmental directives and three con-
sumer protection directives had an Annex. None of the asylum and migration directives
included an Annex.
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defines the legislative instruments that are available to the EU to realise its
policy objectives, it can be derived that directives are addressed to the Mem-
ber States. This does, however, not remove the fact, that directive provisions
can be addressed at other actors, such as national authorities (administra-
tive bodies, courts), the European Commission or other EU bodies as well
as third parties (economic operators, amongst others). National authorities
which have a role to play in the implementation of the directive in ques-
tion act on behalf of the Member States — and are therefore ascribed to the
same category (and code). Directives are only binding on the Member States
and not on individuals (Prechal, 2005: 55). To make this difference clear, it is
shown in the codebook that a separate code is applied to third party actors
which are referred to as ‘intermediate addressees’ in contrast to Member
States which are treated as ‘immediate addressees’ of directives.

Coding directive provisions facilitated measuring discretion which was
carried out in a subsequent step. Coding each directive was documented
in a separate coding sheet (excel spreadsheet) in which further directive-
related information was included, considered to be valuable context infor-
mation: the policy and issue area the directive addresses, the total number
of articles and recitals and whether or not the directive contains an Annex.
Also the transposition deadline was written down. The complete directive
text was coded. This means that in each case the numbers of all directive
articles and sub-articles were documented in the sheet, followed by the
number of provisions that were identified in a first round using the defini-
tions laid down in the codebook. In a second round, the relevant codes were
ascribed to each provision. In line with the coding rules established in the
codebook, I coded every provision according to whether it makes some sort
of discretion available to Member States for transposition or, due to some
sort of constraint, it does not grant any or very limited discretion.

Calculating the margin of discretion of each directive represented the
last step in the coding process. More than one way to calculate discretion
margins has been suggested in the literature (e.g. Franchino, 2004; Thom-
son, 2007; Thomson et al., 2007; Kaeding, 2008; Steunenberg and Toshkov,
2009; Zhelazykova, 2013). Franchino (2004) is one of the very few scholars
who include measures of constraints in the calculation of discretion mar-
gins.l” Most of the other authors take the total number of major provisions
identified as discretionary and divide these by the total number of (major)
provisions of the directive. Distinction is thereby made between provisions
that grant discretion to Member States (coded as 1) and those that do not
(coded as 0) (see Thomson, 2007: 995; Kaeding, 2008: 129; Zhelazykova,
2013: 711). However, this method of calculating discretion focuses on discre-
tionary provisions in relation to the total number of directive provisions and
does not explicitly include non-discretionary provisions. For this reason, it

17 Franchino identifies different categories of procedural constraints imposed by the Coun-
cil on discretion delegated to the Commission or the Member States for the purpose of
implementation. See Franchino, 2004, p. 283.
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was not used in the present study. Instead, use was made of the calcula-
tion method suggested by Steunenberg and Toshkov (2009). The authors
base their measurement of discretion on an index which describes the ratio
between the total numbers of open statements and the sum of the total
numbers of open and closed statements (Steunenberg and Toshkov, 2009:
959). I slightly adapted this index in taking the numbers of discretionary
and non-discretionary provisions to define the discretion ratio and calcu-
late the margins of discretion in each case. More concrete, for calculating
discretion margins of individual directives, I used the frequency of discre-
tionary and non-discretionary provisions which indicate permissive (P) and
obligatory (O) language categories, respectively. Hence, the index used boils
down to the ratio between the total number of discretionary provisions and
the sum of the total numbers of discretionary and non-discretionary provi-
sions as shown in box 6:

Box 6: Index for calculating legislative discretion

Di=Pi/Pi+ Oi

Legislative discretion of a directive, Di, based on the total number of permissions
(discretionary provisions), Pi, divided by the sum of the total numbers of
permissions and obligations (non-discretionary provisions), Pi + Oi.

It was eventually decided not to further specify the margin of discretion
granted by each and every discretion instance. First of all and as noted ear-
lier, the primary aim of the codebook is not to offer exact measurements
but to indicate a tendency towards larger or smaller margins of discretion
granted by individual directives. Another aim is to show that discretion
can take more forms than identified so far. What’s more, specification of the
discretion margins of each sub-category would have required a still more
detailed analysis of directive texts, including other sources to be taken into
consideration (e.g. case law). This, however, is neither the aim of the code-
book of this dissertation nor feasible within the scope of this study.

7.5 CODEBOOK CRITERIA

The remaining sections set out a number of criteria which are considered to
improve the presentation and robustness of the results of both content anal-
ysis and codebook application (see Bonfadelli, 2002: 81; Neuendorf, 2002:
11-13; Kromrey, 2009: 300-304).
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7.5.1 Intersubjectivity

Objectivity in the description or explanation of a research phenomenon is an
ideal to which the researcher seeks to live up in order to prevent perception
bias. Knowing that objectivity can never be fully achieved and subjectivity
not entirely avoided, intersubjectivity is suggested by way of compromise.
In the present context intersubjectivity relates to a shared understanding of
the components of the codebook, above all the dimensions, sub-categories
and indicators used to capture legislative discretion in directives. While this
is certainly desirable it is also a very ambitious target. To stay within the
boundaries of what was practically feasible, a more modest approach was
chosen. The different discretion manifestations were presented to people
with expertise in EU law (civil servants from national ministries, Euro-
pean Commission, and academics) who exchanged their views with me on
this particular matter. They largely agreed with the basic distinction made
between permissive and obligatory language (may- and shall-clauses).18

7.5.2 Validity

Validity refers in the present context to the major elements of the coding
scheme, the main categories and particularly sub-categories that were estab-
lished to identify and describe discretion in directives. It was thus impor-
tant to find out whether the two categories of obligatory and permissive
language can be considered as an appropriate means to capture discretion
— larger and smaller margins of it conferred upon Member States. In other
words, the key issue was whether these categories operationalise discre-
tion in a way that matches its theoretical conceptualisation. Thus, the cen-
tral questions arising in this context were: does the codebook function as a
proper measurement instrument to assess directives’ margins of discretion?
And does it measure, what it is supposed to measure, namely larger and
limited margins of discretion? To obtain certainty regarding these issues the
aforementioned interviews proved valuable.

7.53 Suitability, mutual exclusiveness and completeness

Some criteria are closely related to each other, especially those that pertain
to the way categories were defined. The definitions of categories were based
on a number of considerations. First of all, it seemed important to clearly
explain the various categories in order to facilitate the task of identifying
them in the legislative text. In other words, I had to ensure that the catego-

18 While the input of the interviewees provided further useful insights, also regarding the
legal concepts discretion is linked with (see section 7.3) all choices concerning the cod-
ing scheme were made by me - but in agreement with the managers of this dissertation
project. They have a profound knowledge of EU law and politics, being themselves legal
and political science scholars.
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ries can be derived from the manifest content of the directive. Second, cate-
gories were chosen that could be applied to all directives. For this reason as
mentioned above, the Annexes to directives were disregarded in the coding
process. Third, exclusion of discretionary concepts such as “public order” or
‘public policy” was motivated by the consideration that too small sub-cate-
gories should be avoided to prevent overlap of categories; otherwise small
categories would fall within bigger ones). For the same reason, seemingly
discretionary expressions like ‘if appropriate” or ‘appropriate measures’
(e.g. ‘Member States shall take appropriate measures...”) were not consid-
ered as categories in their own rights. In this regard, the aim was further-
more to ensure the independence of categories. Otherwise the conventional
rule of using one code for one category to describe one provision regard-
ing its (non-)discretionary nature would have been violated and therefore
the criterion of strict differentiation (see Bonfadelli, 2002: 90).1° At the same
time, I sought to ensure that sub-categories were exhaustive in describing
the relevant aspects of the permissive and obligatory language categories.
In other words, the ambition was to capture as comprehensive as possible
the different discretion manifestations.

754 Reliability

Finally, I sought to ensure the reliability of the codebook. Reliability is
closely connected to the criterion of intersubjectivity initially mentioned
and refers to the fact that the measuring procedure — as established in the
codebook — delivers the same results if trials are repeated (Neuendorf, 2002:
12; see also Kromrey, 2009: 239-242). At the same time it also implies some
level of agreement among coders regarding the application of the coding
scheme to the matter under investigation (directive). While the latter refers
to inter-coder reliability that involves two or more coders, in this study,
intra-coder reliability was applied.20 Hence, I repeated coding on a random
choice of already coded directives to establish the overall consistency of the
coding instrument (codebook and coding scheme) and the results obtained.
Repeated trials were carried out at different intervals though, to avoid
effects from memorising results from previous trials. This was done with
due care but given the intricate design of directives and the final complex-
ity of the codebook, slight differences of results — with however no bigger
impact on the selection of directives — could not be avoided. Finally, to add
to the consistency of the approach, I sought to apply the codebook to the
various directives in a systematic and uniform way.

19 This criterion is referred to in the German literature as ‘Trennschérfe’ meaning the ‘strict
differentiation between items’.

20  The decision to code the sample directives by myself was taken due especially to prag-
matic reasons. The codebook turned out to be quite complex in the end which would
have made involving a group of coders too time-consuming. In addition, coding a sam-
ple of seventeen directives was considered as feasible for one person to manage.
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This list of codebook criteria does not claim to be exhaustive but
addresses relevant aspects that were considered in drawing up and apply-
ing a codebook for the analysis of European directives (see Appendix).

7.6 SUMMARY

This chapter dealt with the application of content analysis which is used
in the present study to analyse directives regarding the margins of discre-
tion they grant. Content analysis includes that directives are subjected to
coding which is used to identify manifestations of discretion in directive
provisions. These discretion manifestations are described by a codebook
and coding scheme, laying down rules which guide the analysis of direc-
tives. While the codebook is presented in the Appendix to the dissertation,
in the previous sections a rough sketch of it was provided as well as the
criteria explained that were taken into account in developing it. Based on
the coding process, discretionary and non-discretionary provisions are dis-
tinguished and those provisions which are considered relevant are used
for assessing the scope of discretion granted to Member States. This way it
is established whether a directive makes a rather larger or smaller margin
of discretion available to Member States for the purpose of implementing
directives.



8 Case study approach

8.1 INTRODUCTION

The theory of this study needs to be connected with the empirical analysis.
The empirical analysis seeks to assess the expectations concerning the role
of discretion in the negotiation and transposition of European directives
and includes the case studies presented later in the book. The first steps in
connecting the theoretical and empirical parts of this book were taken by
operationalising discretion which resulted in the introduction of content
analysis and the codebook instrument. The second major element of the
methodological approach adopted in this study is the case study method
which shall be addressed in the subsequent sections. In this context several
questions arise. How is the analytical framework applied to the empirical
examples, how are these examples or cases selected, and in what way was
the empirical research carried out, which methods and techniques were
used to this end, what kind of data was applied, and how was this data
generated? In short, in this chapter relevant questions of case study research
methodology are addressed.

8.2 CASE SELECTION STRATEGY

The first topic to be dealt with is the case selection process. The selection of
cases for the empirical analysis was carried out in a step-wise manner, by
means of a preliminary selection of directives, followed by the application
of content analysis as well as the use of a specific case selection strategy. The
case selection strategy applied required taking into consideration additional
factors that next to discretion are expected to affect national transposition.

8.2.1 Directives for content analysis

A preliminary selection of directives was carried out to define the directive
population of this study. The directive population refers, in other words, to
a large group of directives that represent the main focus of the study. These
directives share certain common characteristics on the basis of which they
were chosen. In the present context these characteristics pertain to directive
and EU-level features. Thus, the selection was made with an eye to the sort
of directive, the adoption period and policy area. Consequently, the research
population is a group of directives which represent new legislative acts
(instead of amendments of already existing directives), were adopted in the
period 1 January 2007 to 1 December 2009 and address the EU policy area of
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consumer protection, environment, and justice and home affairs (see table
5). The corresponding directives were obtained by making the relevant que-
ries, using the European Union’s legal database EUR-Lex which provides
free access to EU law.

Table 5: Selecting directives for content analysis

Policy Area Adoption period Sort of act
Consumer protection 1 January 2007 until New legislative acts
Environment 31 December 2009
Migration

The distribution of directives by policy area yielded the following results:
twenty-five environmental directives, nine consumer protection directives
and five directives concerning migration. The prominent representation of
environmental directives does not come as a surprise. In the area of envi-
ronment the EU has been highly active for decades, and this has resulted
in a vast amount of legislative output. The small number of directives in
the field of justice and home affairs, on the other hand, reflects the power
relationship between the EU and its Member States, which was for a long
time in favour of the latter and EU decision-making competence therefore
limited. In relation to these two policy areas, consumer protection seems
to take a middle position. In any case, it is known as an area where the EU
has a rather wide competence. The entire group of directives initially also
comprised modifying or amending directives next to new directives. This
was in line with the original idea to add to the analysis a further dimension
in explaining transposition and therefore to have more variation concerning
the sort of legal act. Modifying directives change already existing ones and
are assumed to be faster transposed than new directives since they imply
only little change to national law (Kaeding, 2006; 2007b; Mastenbroek, 2007).
New directives, by contrast, entail new topics of legislation, and for this rea-
son they are considered more likely to cause disagreement between domes-
tic actors, resulting in delayed transposition (Haverland and Romeijn, 2007).
The idea to include modifying directives was eventually dropped for rea-
sons of feasibility related, in particular, to the application of the codebook to
measure discretion margins of individual directives. It turned out that the
codebook would be more suitably applied to the analysis of new directives
which do not need to be analysed in conjunction with previous acts. Be it as
it may, removing the modifications among the directives reduced the total
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number of directives as did the exclusion of codifications and recasts.! As
for these specific types of modifications, the corresponding directives did
not require transposition into national legislation and were therefore dis-
regarded. This was, in particular, due to two reasons: First, the directives
introduced technical amendments to be addressed in comitology commit-
tees chaired by the European Commission in the so-called committee proce-
dure. Second, codifying directives, in bringing together already existing leg-
islation and all its amendments in a new single act, do not specify any new
transposition deadline. The total number of directives finally boiled down
to seventeen basic legislative acts: ten environmental directives, three con-
sumer protection directives and four directives on migration (see the listing
of directives in the Appendix).

822 Directives for case study analysis

In a next step, the seventeen directives were subjected to content analysis
and the application of the codebook to determine individual discretion
margins. Since directives with lower and, in particular, higher discretion
margins are expected to affect transposition differently, I decided to select
directives with varying discretion margins (small and large) for the case
study analyses and subsequent comparison of directive pairs. Accordingly,
the case study approach entails the analysis of six individual cases which
include three directives that grant more and three directives that grant less
discretion. These directives make up the directive sample of this study:
cases that represent the directive population, in other words the ‘immedi-
ate subject’ of the case studies (Gerring, 2007: 21).2 The individual analyses
are followed by a paired comparison to highlight and discuss the effects of
larger and smaller margins of discretion on the negotiation and transposi-
tion of European directives.

1 Modifying directives or modifications is used here as a general denominator for amend-
ments, codifications and recasts. Amendments imply changes to an already existing
directive. Unlike amendments, codifications as well as recasts entail that a new law is
adopted which brings together the legislative act and all its amendments in one piece
of legislation. Codifying directives replace the acts being codified. The acts subject to
recasting are repealed. Both codification and recasting are techniques that result from
the European Commission’s Better Regulation strategy aiming to achieve better acces-
sibility, comprehensibility and coherency of European legislation as well as the latter’s
smoother transposition and implementation. See the relevant definitions provided by
the European Commission’s legal service (2015) Available at: http:/ /ec.europa.eu/dgs/
legal_service/index_en.htm (accessed 7 August 2015). See also Voermans, W. (2009).
Regelvermindering via codificeren en consolideren, Regelmaat 24(3): 179-182.

2 Next to the aim of having six cases for the case studies and comparison, another reason
for drawing a directive sample from the population of directives is to ensure that car-
rying out the analysis is feasible. A population of cases is usually too large in size to be
analysed by an exploratory case study approach like the one applied in this study. For
this reason, some further systematic choices were made, resulting in the creation of a
directive sample from which finally six directives were selected for further analysis.
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The decision to compare cases had implications for the further case selection
process. Comparative case study methodology offers different strategies to
select cases depending on the exact purpose of the comparison (Lijphart
1971; 1975; Pennings et al., 1999; Blatter and Haverland, 2012). I decided to
apply the ‘most similar systems design” (Lijphart, 1971: 687-690; Seawright
and Gerring, 2008: 304-305; Blatter and Haverland, 2012: 42-44),3 because in
my view, it most adequately addresses the purposes and goals of the pres-
ent study. The starting point of the most similar systems design is to select
two cases based on the assumption that while they are similar in respect of
several aspects, I refer to as background factors, they differ regarding the
factor(s) that are to the study’s prime interest. The latter factors have been
referred to as presumed cause and outcome or independent and dependent
variables depending on the type of research and methodological approach
that scholars apply. According to Pennings et al., the main concern of com-
parative case studies with a most similar systems design is the correspon-
dence between the independent and dependent variables based on their
variation across cases under review (see Pennings et al., 1999: 38). Trans-
lated to the present context of transposition, what is analysed is the link
between a larger discretion margin — the independent variable or presumed
cause — and the outcome which is proper or deficient transposition whereby
‘proper’ is understood as timely and legally correct transposition. More
concrete, the more discretion a directive grants the more likely it is that
transposition is proper or deficient.# Proper and deficient transposition are
understood as compliance and non-compliance with EU law, respectively,
and may, from the viewpoint of legitimacy, be considered as detrimental or
beneficial for both the process and outcome of national decision-making for
the purpose of formally implementing directives.

To focus on the correspondence between the amount of discretion and
the corresponding transposition outcome across cases means that the focus
is on the question whether or not variations of discretion lead to different
transposition outcomes. In line with a positive reading of discretion, it is
expected that more discretion leads to proper transposition in terms of time-
liness and legal correctness. What has to be taken into consideration, how-
ever, is that the outcome of interest may be produced by a “plurality of fac-
tors” (Blatter and Haverland, 2012: 24). In order to consider separately the
impacts of individual factor(s) on the outcome, and, in particular, to focus
on the particular relationship between the presumed cause (discretion) and
outcome of interest (transposition result), these other factors must be held

3 Lijphart refers to it as ‘comparative method’ or ‘comparable analysis on comparable cas-
es’. Cf. Lijphart, 1971, p. 687.

4 This expectation is formulated in line with the objective of the study to highlight the
potential of discretion in facilitating decision-making processes regarding directives. As
previously shown in the theoretical part and reflected by the analytical framework, how-
ever, this study does not disregard evidence to the contrary and therefore the purported
negative effects of discretion.
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constant. In research methodology this is referred to as the ceteris paribus
assumption?® (see Lijphart, 1971; Gerring, 2007). Applied in the present con-
text this means that more discretion leads to proper transposition as long
as all other factors that might affect the transposition outcome remain con-
stant. In this way, it is possible to zoom in on the relationship between dis-
cretion and transposition by screening out, to the greatest extent possible,
the influence of other factors on transposition. For a better understanding,
the underlying logic of the research design is visualised in table 6.

Table 6: The role of discretion according to the most similar systems design

Type of Number of Sort of Number of | Directive’s | Transposition
directive | transposition | transposition | transposition | margin of outcome
actors measures measures discretion

Case 1 1 1 1 1 1 1
CCase2 | T I I R T o
Cased | I I I I T I
Cased | T I I R T o
CCase5 | I I I N I I
CCase6 | T I I I R o

The first transposition case shows that in the presence of five other factors,
including discretion, timely and legally correct transposition is achieved.
This, however, does not say anything particular about the link between dis-
cretion and transposition outcome. Only if other transposition scenarios are
included, it becomes possible to detect a pattern. As shown in the figure, the
transposition outcome changes, in case that the directive’s margin of discre-
tion changes, while all other factors remain the same. These factors are the
background factors which are addressed below. The underlying expectation
of the relationship between discretion and transposition is, as noted above,
that in case that more discretion is available for transposition, compliance
with the directive is achieved. Assuming that 1 indicates the presence of
larger margins of discretion, its positive effect on transposition is illustrated
in table 6 by the hypothetical cases 3 and 5 which show that with more dis-
cretion being available, proper transposition / compliance (indicated by 1)
is achieved. Deficient transposition / non-compliance is the outcome in case
that only little discretion is conferred upon Member States (indicated by 0
for both margin of discretion and transposition outcome) — as reflected in
the transposition scenarios 2, 4 and 6. If the relationships between margins
of discretion and transposition outcomes just described will show empiri-
cally remains to be seen. The case study analyses below are used to look
further into the link between these two.

5 The literal meaning of ceteris paribus is ‘other things being equal’.
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Transposition is known to be a multifaceted phenomenon and, as a rule, has
been analysed by taking into consideration a number of factors (Sverdrup,
2007). Therefore the most similar systems design comes in handy because it
creates a research setting which allows for taking into account other alterna-
tive explanations for outcomes of transposition. On the other hand, this can
be considered a weakness of the case study approach. In this regard, it can
be argued that the case study approach suffers from the fact that there are
more potentially relevant independent variables than cases examined which
may deliver only tenuous findings. But it is exactly at this point where the
most similar systems design shows its merit. In making the transposition
cases ‘comparable’ by ensuring the similarity of their background factors, it
helps to minimise the number of alternative explanations and enhances the
plausibility of explanations that relate to the factor of prime interest (Ger-
ring, 2007: 71). It is obvious that the key factor considered to influence the
national transposition of EU directives is discretion. But what are the back-
ground factors in the present study?

Table 7: Selection criteria directives

1 | Policy Area differ
2 | Margin of discretion differ
3 | Number of transposition actors similar
4 | Sort of transposition measures similar
5 | Number of transposition measures similar
6 | Time for transposition similar

As shown in table 7, the background factors relate to national characteristics
and include the sort of directive (new and adopted by the Council or the
Council and European Parliament), the number of transposing actors as well
as the number and sort of national transposition measures. Additionally,
since more time available has been assumed to contribute to timely transpo-
sition (Kaeding, 2007b: 122), transposition time was added as an additional
condition that should not differ between the two cases compared.® While
the background factors should be as similar as possible, the two directives
should differ as to their discretion margin and policy area. In other words,
each of the three paired comparisons eventually included two directives
that vary in their discretion margins (small vs. large) and policy area” they

6 This latter condition could be ensured by selecting directives with the same amount of
time - usually 24 months as stated in the directives’ final provisions.
7 The remaining directives in the area of justice and home affairs pertain mostly to migra-

tion policy, including those selected for the case studies, which is the reason that aspects
of this particular sub-domain of the JHA area (legal and illegal migration) are addressed
in the empirical analysis of the dissertation.
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address but are both new legislative acts which have been adopted by the
Council or the Council and the European Parliament. Furthermore, the cases
to be compared had to meet three further conditions: their transposition
required the same or a similar number of transposition actors, and the same
or a similar number and sort of transposition measures. It was furthermore
important to ensure that both directives allocated the same amount of time
for transposition. These criteria were thus used to match six directives into
three pairs for the empirical analysis (see box 7).

Box 7: Pairs for comparative case studies

Blue Card Directive 2009/50/EC &
Pyrotechnic Articles 2007 /23 /EC

Waste Framework Directive 2008/98/EC &
Toy Safety Directive 2009 /48/EC

Return Directive 2008/115/EC &
Stage II Petrol Vapour Recovery Directive 2009/126/EC

So far the background factors have merely been mentioned but still need
to be addressed in more detail. Prior to that, however, two additional notes
have to be made. First, similarity of background factors is an ideal condition
but reality usually does not provide for ideal settings. Second, in making
the final choice, the availability and commitment of interview partners was
also taken into consideration.

8.3 BACKGROUND FACTORS

While there certainly is a plethora of factors that may affect the national trans-
position of European directives, it is important to bear in mind that not all of
these factors are relevant in the context at hand. Considering that this book
presents a single-country study and that transposition studies were carried
out in the Netherlands helped in reducing the number of relevant factors.
For instance, factors were excluded that seem to make more sense in a cross-
country analysis such as, for instance, ‘comparative economic powers’. Fur-
thermore excluded were factors that are unlikely to apply to the Netherlands,
taking into consideration that it is an EU founding member and an economi-
cally as well as democratically advanced country. From this it follows that,
factors such as “approval of democracy’or ‘financial capabilities’, to mention
only a few examples, were deemed irrelevant.8 Considering the transposi-

8 The examples are taken from the implementation of EU law database which provides
more examples. See Toshkov, Dimiter (n.d.) Implementation of EU Law: An Online Data-
base of Existing Research, in cooperation with the Institute for European Integration
Research. See also footnote 47.
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tion context also helped to identify factors that are of key importance for the
purposes of this study. To give an example, in the Netherlands transposition
is carried out first and foremost by ministerial units. Hence, in contrast to
other stages of the implementation process which involve, for example, other
public authorities or sectors of industry, transposition is carried out by state
administration. This is why factors that relate to transposition, being con-
ceived as a largely administrative process, were regarded as highly relevant.
Nevertheless, transposition is also a political process. It can trigger political
controversy between the domestic actors involved in the process of incor-
porating EU rules into national law. For instance, due to different political
interests and preferences they pursue, the national Government and Parlia-
ment may hold different views on how transposition should be carried out.

The selection of background factors, which are further considered in this
study and therefore included in the present research design, follows from
the foregoing considerations. The background factors are now addressed in
more detail, starting out with the sort of directive, followed by the number
of implementing actors and number and sort of transposition measures.

8.3.1 Sort directive

The sort of directive is expected to affect national transposition. It has
already been noted that modifying directives are believed to be faster trans-
posed since they do not entail substantial changes for national law. The sort
of directive can, however, also refer to the EU body by which the directive
was enacted. Hence, the distinction is made between Commission direc-
tives, Council directives adopted by unanimity, and finally directives that
are adopted by both the Council of Ministers and the European Parlia-
ment according to the former co-decision procedure (corresponding with
the period considered in this study and preceding the entry into force of
the Treaty of Lisbon). Commission Directives are found to be more swiftly
transposed than Council directives or directives which are adopted by co-
decision. The sort of EU decision-making processes, and the applicable
formal decision-making rules in particular, apparently play a role (Masten-
broek, 2003). According to Mastenbroek, speedy transposition of Commis-
sion directives is due to the better quality of these directives which makes
transposition easier and therefore faster. Directives that are adopted by the
Council or by the Council and the European Parliament together are, by
contrast, associated with political controversy and lower quality of legis-
lation. Low quality stems from the fact that directives represent compro-
mise texts that are vaguely worded. As a consequence, these directives are
associated with difficulties in the interpretation and application by domes-
tic actors and therefore with delayed transposition. It should be noted that
Council directives and directives enacted by both the Council and the Euro-
pean Parliament are considered to require the same amount of time for
being transposed into national legislation (Mastenbroek 2003: 375-376).
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8.3.2 Number of transposition actors

To analyse national transposition and the role of discretion therein, spe-
cific attention has to be paid to actors and their preferences — as empha-
sised by the veto-player approach (Tsebelis, 2002) — and in the literature
on implementation (see Kaeding, 2007b; Mastenbroek, 2007; Steunenberg,
2007; Thomson, 2007). Transposition may involve actors with different
preferences as to the way the directive should be transposed. It may also
entail problems of coordination between actors. For this reason, transposi-
tion delay is associated with more actors being in charge of converting EU
rules into national law: ‘the number of political and administrative actors
involved is often related to a decrease in decision-making speed’ (Steunen-
berg and Kaeding, 2009: 438). Put differently, the fewer actors involved,
the more it is likely that transposition is timely (Kaeding, 2006: 239). The
number of actors needed for transposition is thereby related to the direc-
tive’s scope and policy issue which may fall within the remit of one or more
ministries and consequently require intra- or inter-ministerial coordination
(Haverland and Romeijn, 2007). If the policy issue at stake concerns a new
topic of legislation, it may additionally require the involvement of Parlia-
ment.

Research focusing on the Dutch transposition context confirms that it
is worth looking at the number of actors involved in analysing the trans-
position of European directives, and hence, to take into consideration the
inter-ministerial and intra-ministerial coordination of this process (see sec-
tion 4.2.2). A 2008 study of the Dutch Court of Audits has brought to light
that lacking inter-ministerial coordination is an administrative shortcoming
that impedes timely transposition. Having examined the Dutch transpo-
sition of European directives in the period from 2001 to 2006, the authors
of the study conclude that involvement of more than one ministry led to
delay in 80 percent of the cases (Parliamentary Papers II 2007 /08, 31498,
no. 1&2, p. 12). One explanation is that national ministries tend to remain
attached to their individual autonomy rather than engaging in inter-min-
isterial collaboration for the purpose of transposition (Parliamentary Papers
112007/08, 31498, no. 1&2, p. 56). Regarding intra-ministerial coordination,
Mastenbroek has pointed to the so-called problem of ‘chinese walls” which
describes the fact that the political and legal units of a ministry involved in
the negotiations and transposition of a directive work in isolation. This is
expected to result in poor communication and coordination between these
departments and to contribute to delay in transposition (Mastenbroek, 2007:
38-39).

In fact, both inter-ministerial and intra-ministerial coordination prob-
lems can be linked to difficulties that are associated with the number of
transposition actors. But also other approaches are possible. In this study,
intra-ministerial and inter-ministerial coordination are not discussed under
the same heading. Intra-ministerial coordination problems and lacking
transposition knowledge are used to describe the two dimensions of the
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concept of the ‘administrative capacity’ of transposition actors, focusing on
the ministerial level. Inter-ministerial coordination between national minis-
tries, on the other hand, is linked to the concept of the ‘number of transposi-
tion actors’. This concept is more broadly understood to include not only
the transposition debates at the ministerial but also the political level and
therefore refers to the involvement of other domestic actors such as national
parliament.

8.3.3 Sort and number of transposition measures’

Both final background factors that the present study takes into account
pertain to the national transposition measures created to incorporate EU
directives into national law. In the Netherlands, transposition legislation
is formulated and adopted by means of the same legislative procedure as
national legislation (Steunenberg and Voermans, 2006). Transposition may,
however, involve various legal instruments which differ as to the number of
actors involved and therefore the time needed to create and adopt them. It is
carried out by means of high and low order regulation, the former pertain-
ing to parliamentary acts, the latter relating to administrative acts, including
orders in council and ministerial orders (Van der Burg and Voermans, 2015:
144). Parliamentary acts require, alongside the ministerial department(s)
responsible for transposition, also the involvement of the Council of State
and Council of Ministers, as well as the active participation of the national
Parliament which in the Dutch context includes the House of Representa-
tives and the Senate.10 Fewer domestic actors are involved in the creation
of orders in council and ministerial orders. This difference is important to
the study of transposition performance and there seems to be agreement
that the higher the level of transposition, and thus the more actors involved
not only at the ministerial but also political level, the more likely it is that a
directive will be transposed with delay. This has been found to hold true for
not only the transposition of directives in the Netherlands but also in other
EU Member States (Parliamentary 11 2007 /08, 31498, no. 1&2, p. 12; Konig
and Luetgert, 2008). With specific regard to the Dutch transposition con-
text, faster transposition is expected from the use of orders in council and,
in particular, from the use of ministerial decisions which, unlike other sorts
of transposition measures, do not require any consultation or scrutiny pro-
cedures (Bovens and Yesilkagit, 2010: 61). Parliamentary acts, by contrast,

9 A note on terminology: ‘transposition measures” and ‘transposition legislation” are used
interchangeably in the dissertation and correspond with ‘implementing measures’, a
third term used in implementation studies.

10  The Netherlands have a bi-cameral system: the lower house (or House of Represen-
tatives) is known as ‘Tweede Kamer’, the upper house (or Senate) as ‘Eerste Kamer’.
Whereas the political debates take place in the former, it is the quality of a legislative
proposal that is of primary importance to the upper house (Eerste Kamer). Cf. Breeman
and Timmermans, 2012, pp. 153-154.
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take the longest, requiring about a year until they are enacted (Breeman and
Timmermans, 2012: 153). Alongside the level of transposition, the number
of transposition measures required to incorporate a directive into national
law has been found to cause delay. Mastenbroek (2003; 2007) as well as
Steunenberg and Kaeding (2009) claim that the higher the number of imple-
menting measures, the more time it takes to transpose a directive. Accord-
ing to Mastenbroek this is related to the fact that the likeliness for imple-
mentation problems to arise is higher if many implementing measures have
to be introduced or changed (Mastenbroek, 2003: 377; 2007: 37).

How was the information on background factors obtained? To this end,
the earlier-mentioned EU database EUR-Lex proved useful. First of all, it
provides access to the text and sort of a directive — the latter being imme-
diately revealed by the directive’s heading. From the heading it becomes
evident whether the directive is a new legislative act and by which EU bod-
ies it was enacted. Furthermore, the database offers an overview of national
transposition laws that Member States have adopted and notified to the
European Commission to meet their transposition obligations. This pro-
vided me with the knowledge on the number and sort of legal acts of indi-
vidual transposition measures taken by the Dutch transposition authorities.
As for the number of transposition actors, information on this factor could
be gathered from the governmental overviews on the status of transposi-
tion processes being underway. These overviews provide a timeline-view
including all stages of the transposition process and actors involved.!!

8.4 SUMMARY

This chapter has so far set out the step-wise approach to the selection of
cases for the purpose of arriving at six transposition processes which were
carried out in the Netherlands. These processes shall be further examined
by means of case study analyses and paired comparisons. To this end a
population of cases was defined followed by the application of further sys-
tematic choices resulting in the creation of this study’s directive sample,
including six directives, two from each policy area addressed (consumer
protection, environment and migration). Alternative explanations which
are alongside discretion expected to affect national transposition were pre-
sented as background factors in line with the most similar systems design.

11 These overviews are provided by the so-called ‘i-timer’. It offers information concerning
the state of affairs regarding the implementation of EU directives and framework deci-
sions into Dutch law and is published quarterly by the Ministry of Foreign Affairs and
submitted to the Dutch Senate and House of Representatives. The i-timer was developed
by the Ministry and is used by the Interdepartmental Commission for European Law
(Interdepartementale Commissie Europees Recht, ICER) to monitor the progress made
in the Dutch implementation of EU law. Cf. Mastenbroek, 2007, pp. 31-32.
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This case study design allows for singling out the factor of discretion for
explicit evaluation of its effects regarding the national transposition of EU
directives.

8.5 CASE STUDY ANALYSIS

In addressing the case selection strategy and method of comparison, the
preceding discussion anticipated two important elements of the case study
approach. Other relevant aspects shall now be addressed in more detail. The
discussion commences by stating the objectives of the case study analysis,
including some methodological reflections on the approach. It then turns to
the data gathering process and, in a last step, sets out the structure for the
discussion of EU and national decision-making processes concerning direc-
tives. One concept that has been identified in the theoretical discussion as
being linked with discretion is the compatibility of EU and national law.
It is a concept which has seen different interpretations and applications in
implementation studies. The last section therefore concludes by addressing
the concept of compatibility in the context of national transposition as it is
used and operationalised in the present study.

8.5.1 Objectives

The overall objective of the case study approach is to throw light on the role
of discretion in the negotiation and transposition of European directives in
accordance with the research questions of this study. Drawing on the analyt-
ical framework the relevance of discretion is assessed under particular cir-
cumstances — i.e. in relation to other contextual factors considered relevant
in the decision-making processes under study. The EU negotiation process
is analysed with the aim of understanding under what circumstances more
or less discretion is incorporated into directives and how discretion affects
legislative decision-making. The transposition of directives in the Nether-
lands is examined with a view to the questions of how discretion was used
to convert the directive into national law and how discretion affected the
process; did it facilitate or impede it? The insights gained from the anal-
ysis of the six case studies inform the subsequent comparative investiga-
tion. Finally, the findings from both analyses are used to illustrate aspects
of the relationship between discretion and legitimacy within the context of
national transposition.

8.5.2 Approach

To reach the study’s objectives I decided to apply the case study method. It
allows for an in-depth investigation of an event or process (George and Ben-
nett, 2005; Creswell, 2009), such as EU and national decision-making con-
cerning directives addressed in this book. Its merits regarding the analysis
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of national transposition have been acknowledged by a number of imple-
mentation scholars, including those that apply quantitative and statistical
methods to analyse transposition (Falkner et al., 2005; Kaeding, 2007b; Mas-
tenbroek, 2007; Steunenberg, 2007).

A case study approach is deemed appropriate because it matches the
explorative purposes of this study which seeks to further develop the con-
cept of legislative discretion. The decisive advantages of the case study
approach lays furthermore in the fact that it allows for a close analysis of the
negotiations and transposition of directives. It helps to uncover the corre-
sponding decision-making processes at both the EU and national-levels. In
so doing, the case study approach is used to trace the sequences of events,
to identify actors, and preferences concerning the content as well as trans-
position of the directives analysed. In short, the case study research opens
up rich sources of information that are used to assess the sets of expecta-
tions about the role of discretion in the relevant EU and national deci-
sion-making processes. Such an in-depth analysis implies that case study
research addresses a limited number of cases (Gerring, 2007: 50) which is
useful when it comes to identifying characteristics and idiosyncrasies of
cases. What’s more, it is considered important, since one of the main objec-
tives of the present study is to specify the circumstances under which dis-
cretion unfolds its facilitating or impeding effects. This requires attention to
detail. For instance, the approach adopted here may help to explain cases
with similar transposition outcomes but which are different regarding the
way discretion affected the process. Especially in these cases it makes sense
to have a closer look at the context of transposition by looking beyond the
mere existence of the expected relationship between the two factors of dis-
cretion and transposition outcome. Hence, it is considered useful to shed
light on causal paths and mechanisms which constitute the different ways
in which entities (e.g. transposition actors) and their activities (e.g. measures
taken to transpose a directive) shape the link between discretion and trans-
position (George and Bennett, 2005; Gerring, 2007; Beach and Pedersen,
2013). In other words, the detailed examination of cases serves to open the
black box between discretion and transposition; it can be used to describe
their relationship in more detail and identify factors that influence it.

Notwithstanding this intense investigation, the underlying idea of the
case study method is that findings from the analysis of a few cases (direc-
tive sample) shall be generalised to the entire group of cases (directive pop-
ulation). This, however, has been considered as a weak point of the case
study method by some who argue that an analysis of merely a small num-
ber of cases precludes the generalisation of outcomes to a larger number of
cases (Gerring, 2007; Creswell 2009; Toshkov et al., 2010: 7). Put differently,
case studies suffer from a lack of external validity. This is due to the speci-
ficities and small number of cases as well as the fact that the book presents
a single-country study which makes it impossible to generalise its outcomes
to transposition in other Member States. Apparently, decisions concerning
the research design come with trade-offs. It is then necessary, as sought
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here, not to turn a blind eye to the downsides of one’s approach but to men-
tion them. The decision to apply the case study method despite the down-
sides just mentioned was based on the consideration that its advantages
justify possible disadvantages. These advantages pertain first of all to the
consistency of the present approach, in other words, its reliability in analys-
ing transposition. In this regard, a single-country study has the merit that
analysing transposition across cases is possible without having to account
for differences imposed by country-specific, legal-administrative contexts.
Moreover, conducting a small-n study can also be an advantage for the
reason that it is deemed easier to ascertain the veracity of a specific rela-
tionship for a small number of cases compared to a larger number of cases
(Gerring, 2007: 42). Hence, even if inferences about discretion may ‘merely’
allow for making modest generalisations due to the small scope of the anal-
ysis, applying the case study approach may nevertheless serve to deliver
findings that are conclusive and sound. This is not least because both the
case selection strategy and overall research design are applied in a manner
that aims to achieve great explanatory power concerning the role of a fac-
tor such as discretion. In addition, the case study research is not confined
to one but extends to six transposition cases and therefore allows for the
investigation of the link between discretion and transposition across cases
(see also Lieberman, 2005; Seawright and Gerring, 2008). Finally, the issue
of generalisation can also be tackled by comparing the results of the case
studies to the findings of previous research (Ringeling, 1978: 37). Arguably,
in the context of the study at hand this is only be possible to a certain extent
owing to the fact that how discretion has been used by implementing actors
in the national transposition of European directives has hitherto scarcely
been dealt with. And yet, all things considered, the small-n approach and
cross-case evidence thereby provided do not preclude drawing modest and
tentative conclusions. Besides, one could reflect about the wider relevance
of research findings for transposition contexts that are similar to the Dutch
one. These findings could, after all, be used to indicate pathways for future
research.

Having outlined the case study approach and explained the reasons for
its application, it is now time to address other more practical issues includ-
ing the data gathering process.

8.5.2.1 Data gathering process

How was the case study research carried out? Relevant data was gathered
for the analysis by using three key methods and techniques: an extensive
literature study, document research as well as expert interviews. The inter-
views were held with Dutch civil servants from relevant ministerial depart-
ments. In most of the six cases analysed, this included actors involved in
both the negotiation and transposition of EU directives.12 Where it was

12 The interviews were conducted in Dutch and then I translated them into English.
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deemed necessary, interviews were conducted with other relevant actors.
Moreover, in one case, dossier research was carried out at the relevant
national ministry. For me, the guiding principle in conducting the case
study research was to gain and provide a sound understanding of the pro-
cesses addressed. The triangulation method was additionally used for this
purpose: literature study, document review and expert interviews repre-
sent three different sources by means of which the information gathered
could be cross-checked and the validity of the negotiation and transposi-
tion accounts ensured (Adcock and Collier, 2001: 540). The interviews with
experts involved in the negotiation and transposition processes were semi-
structured and recorded.!? The semi-structured approach allowed for flex-
ibility in addressing the issues raised by the questionnaire and stimulated a
two-way communication at eye-level which made it possible for me to gain
an in-depth understanding of the processes discussed (Pfadenhauer, 2009).
Furthermore the individual and face-to-face interviews were taped with
the prior agreement of the interview partners (listed in Appendix). With-
out intending to deny that recording interviews may inhibit interviewees
in revealing sensitive information (Mastenbroek, 2007: 93), my experience
is that it enabled me to gather comprehensive information without loss of
detail. Each case study chapter was sent to the relevant interview partners
for the purpose of checking the accuracy of the information provided. The
case study descriptions were informed by the results of a close examination
of the relevant literature, and official publications giving insights into the
EU preparations and negotiations as well as the Dutch transposition of the
directives.

Regarding the EU-level process, the key documents assessed included,
alongside directives and the corresponding Commission proposals, also the
minutes of the Council meetings and other negotiation-related documents,
such as the legislative resolutions of the European Parliament.14 The Com-
mission proposals enabled me to gain knowledge on the reasons underlying
the submission of the draft directive and its content. The EU’s legal data-
base EUR-Lex was used to study the length of negotiations and the way a
directive proposal was treated at Council level in order to establish whether
or not reaching an agreement on a directive was cumbersome and lengthy.
In this regard, information about the treatment of a directive proposal by
the Council of Ministers proved useful. After all, if a legislative proposal is
dealt with as ‘B-item’ on the Council agenda and examined at both lower
and higher Council levels it can be considered as having caused difficulties
in the negotiations on a directive. Proposals scheduled as B-items usually
pertain to controversial issues which are in any case subjected to meetings
at the level of Ministers as they require further debate (see for instance Sher-
rington, 2000: 61). A-items, by contrast, refer to proposals on which agree-

13 Except for one case where I took notes of the interview.
14 The analysis thus takes into account the main decision-making players, leaving out third
parties such as business or interest groups.
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ment is reached at the lower Council level and therefore they only need to
be formally adopted by the Council.1> Especially the minutes of the meet-
ings of the Council working parties as well as information taken from the
minutes of the Committee of Permanent Representatives (Coreper) and the
Council’s General Secretariat offered insights into the issues at stake dur-
ing the negotiations, revealing the views and preferences of Member States
in the Council but also those of the European Parliament. The Dutch posi-
tion within the EU negotiations was of immediate interest to this study and
examined by making use of the Dutch Government’s Position Paper, better
known as BNC-fiche. The BNC-fiche is named after its author, the Work-
ing Group Assessment New Commission Proposals, (Werkgroep Beoordel-
ing Nieuwe Commissievoorstellen)1¢ which draws up the fiche to inform
the Dutch Parliament about new EU legislative initiatives. The BNC-fiche
consists of a short summary and assessment of the Commission proposal,
including key issues the Government wishes to amend. Since it represents
a snapshot of the Government’s initial view and considering that prefer-
ences can change over time, the study of negotiation documents as well as
interviews with national civil servants involved in the negotiations on the
respective directive were used to account for possible changes of the Gov-
ernment’s position and strategy.

The Dutch transposition of the directives addressed in the case study
analyses was mainly reconstructed by studying the transposition measures,
including the explanatory memoranda and correspondence tables setting
out in detail how individual directive provisions were incorporated into
Dutch law. Examining these sources carefully, proved useful since they
offered illuminating insights into the considerations made by the actors in
charge in choosing particular transposition techniques and instruments.
At the same time, it also shed light on the key question of how legislative
discretion was used in transposing directives. Again, expert interviews
proved valuable since they provided me with an additional possibility to
trace the reasons for particular choices in transposition and by asking more
detailed questions to check my own comprehension of sometimes com-
plex processes. To gain a deeper understanding of the transposition debate
between the leading ministry and Parliament and additional views held by
other relevant domestic actors such as the Council of State and stakehold-
ers, studying further legal and policy documents was crucial. Most of these
documents were accessed through the database overheid.nl, commissioned
by the Ministry of the Interior and Kingdom Relations, providing access to
information about government organisations of the Netherlands. Finally,

15  Council preparatory bodies refer to institutions such as Council working parties, the
Committee of Permanent Representatives (Coreper: stands for ‘Committee of the Perma-
nent Representatives of the Governments of the Member States to the European Union’.)
or senior committees. Cf. Wallace, 2010, pp. 75-82.

16 The Working Group is composed of representatives of the ministries and local govern-
ment representatives. Cf. Steunenberg and Voermans, 2006, pp. 18-19.
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information concerning the timeliness of transposition was gathered from
closely examining the timeline of the process — as outlined by the national
transposition monitoring instrument ‘i-timer’-17 and the overviews of noti-
fied transposition measures stating the dates from which these measures
took effect. As to timeliness as well as legal correctness, examining the Euro-
pean Commission’s implementation reports and further communication on
transposition performances, (e.g. Commission press releases), was used to
establish whether or not Dutch transposition was in compliance with the
directive concerned.

8.5.2.2 Structure

From the previous sections, it may have become obvious that the case study
analyses include complex accounts of the relevant EU and national decision-
making processes regarding the six directives analysed. That is why, before
diving into the cases, the structure of the analyses is set out more clearly in
order to provide for better guidance in reading and to avoid redundancy.

Each of the six case studies comprises an analysis of the EU negotiation
and an analysis of the national transposition process. The structure of the
two analyses is roughly the same. Both EU and national decision-making
processes are presented by means of a descriptive analysis, followed by an
explanatory analysis. The descriptive analyses are organised with the aim
in mind to provide comprehensive and relevant information on both the
negotiation and transposition processes regarding each directive. Hence, in
a first step, the purpose, background as well as content of the directive ana-
lysed are described, including an outline of the policy area the directive’s
subject matter addresses. This is also done with a view to the idea that, as
mentioned before, discretion margins vary among directives from different
policy areas. In a next step, detailed insights are provided into the nego-
tiations on the directive, especially the position of the Dutch delegation, as
well as into the Dutch transposition processes including all relevant stages
and actors.

The information presented informs the subsequent explanatory analy-
ses which aim to illuminate the role of especially discretion but also other
factors expected to affect EU and national-level processes by assessing the
expectations constituting the analytical framework of the dissertation.!8
Despite the interrelatedness of EU and national levels in a directive’s life
cycle, the actors, dynamics and issues at stake are certainly different and
expectations were developed accordingly. One important concept addressed
in both the EU and national decision-making analyses is the compatibility
between the EU directive and national law which can not only serve to
explain why discretion is granted to Member States for implementation but
also in what ways it contributes to a certain outcome of transposition.

17 See footnote 11.
18  The expectations are not always discussed chronologically but rather according to con-
text.
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8.6 COMPATIBILITY CONCEPT

A last point which requires elaboration makes part of the analysis of the
transposition process and concerns the compatibility concept, also known
as (mis)fit or goodness-of-fit concept (Risse et al., 2001; Borzel, 2005) which I
chose to apply in the present study. As already noted, implementation stud-
ies deal with more than one type of misfit (institutional, legal, policy etc.)
resulting from different conceptualisations with varying explanatory power.
Carroll takes an in-depth look at the concept and its treatment in implemen-
tation studies and notes that ‘the wide variety of approaches identifying
themselves with this kind of explanation has led in part to a stretching and
thus weakening of its theoretical usefulness’ (Carroll, 2014: 48). In addition,
empirically, the misfit hypothesis is not always successful in explaining
Member States” implementation of EU law, as it was illustrated with regard
to social policy directives (Falkner et al., 2005: 298-291). While the latter
finding is not irrelevant it relates to one specific policy sector and caution
should therefore be exercised with a view to generalisation, especially in
light of the fact that policy sectors matter for explaining transposition defi-
cits. Both the duration and delay of transposition have been found to dif-
fer among sectors (Haverland et al., 2010). Interestingly, also the relevance
of different types of misfit appears to vary among policy domains (Carroll,
2014: 49).

Without intending to negate the importance of other sorts of misfit, due
to the book’s major concern with the legal or formal implementation (trans-
position) of European directives, the case study analysis will focus on legal
misfit. With regard to the negotiation process, the size of the legal misfit or
incompatibility between EU directive and Dutch law can only be roughly
indicated based on the position of the Dutch Government on the directive
proposal. The actual lack of compatibility can be more precisely determined
by taking a closer look at the implications of transposition at the national
level, and in particular by considering the characteristics of transposition
measures taken to convert directive requirements into national legislation.
This can give an idea about the scope of misfit present in a particular case.
Steunenberg and Toshkov offer a categorisation of misfit which I deem use-
ful and apply in this study to assess the lack of compatibility between the
directives analysed and Dutch law (2009: 959-960). The authors conceive of
misfit as showing in four degrees: high, moderate, limited, and small misfit.
The different extents of misfit are derived from the consideration of three
criteria that relate to national transposition legislation: the number of trans-
position measures, the level of legislation (parliamentary vs. administrative
act) and legislative novelty. Put in their words:

High misfit is registered when a directive requires the adoption of many (more than two)
legislative acts, when these acts are of a higher order (laws and regulations) and when the
transposition measures are mostly extensive amendments rather than new acts. A mod-
erate degree of misfit is observed when many, high order acts are adopted but the acts
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are new and do not replace existing legislation. A limited misfit is present when no more
than two transposing acts of second or third order (regulations and ordinances) have been
adopted and when these acts are amending existing norms. If two or fewer transposition
acts have been adopted which are new and are not primary legislation, we have a small
legal misfit (2009: 960).

In attempting to assess the scope of misfit in the six transposition cases by
means of this categorisation, experts who were involved in transposition
were additionally questioned for verification purposes. They were asked to
assess the legal implications of the directive concerned for Dutch legislation.
Even though the concept of misfit or incompatibility is used in the present
study to explain specific transposition outcomes, it should nevertheless be
born in mind that the factor of compatibility has not been found to be a
sufficient explanation for transposition deficits. Mediating factors such as
a consensus-oriented decision-making culture (Borzel, 2005) — exhibited for
instance by decision-making processes in the Netherlands — may ease com-
pliance even in cases where lacking compatibility results into high pressure
to adjust national legislation to EU law (Risse et al., 2001).

Under what circumstances discretion facilitates or impedes decision-
making on EU directives and their subsequent transposition shall be
addressed in the next chapters which comprise the empirical analysis car-
ried out in the Netherlands. The presentation of the six individual case stud-
ies is organised with a view to the subsequent paired comparison, starting
out with the EU Blue Card Directive, followed by the Pyrotechnic Articles
Directive, Waste Framework Directive, Toy Safety Directive, Return Direc-
tive and, last but not least, the Stage II Petrol Vapour Recovery Directive.

8.7 SUMMARY

The six transposition cases are analysed using the case study method.
The benefit of the case study method for the purposes of this book is that
it allows for the detailed reconstruction of negotiation and transposition
processes as well as an in-depth study of the role and effects of discretion
therein. In each case study, this approach translates into the structure of a
descriptive and explanatory analysis of both EU- and national-level pro-
cesses. Case study research combining literature study, document review
and expert interviews offer comprehensive data on which the analyses are
based. This includes indicators to describe the concept and scope of the
compatibility between EU directive and national (Dutch) law, a factor which
is considered relevant in explaining reasons for the granting of discretion
to Member States and its effects on the national transposition of directives.
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9 Blue Card Directive

9.1 INTRODUCTION

In this chapter the first of six transposition cases is presented. It focuses on
the transposition of the EU Blue Card Directive! in the Netherlands. This
Directive relates to the area of justice and home affairs, and in laying down
conditions and rights of residence in the issuing and other Member States,
it addresses legal migration in particular. This chapter commences by intro-
ducing the background to and preparations of the Directive as well as the
development of the justice and home affairs policy area. It subsequently
addresses the EU negotiations and national transposition process regarding
the Directive, paying specific attention to the role of discretion.

9.2 THE DIRECTIVE

Labour migration is one of the subjects addressed in the field of Member
State cooperation in the area of justice and home affairs. Alongside immi-
gration for the purpose of family reunification and admission for humani-
tarian reasons, it represents the third channel of legal migration (Bia, 2004:
8).2 The Blue Card Directive addresses a subject matter that relates to this
area. The Directive is divided into six chapters. While chapter one and six
present the general and final provisions which include standard rules per-
taining to the Directive’s objective, scope and application conditions (e.g.
transposition deadline) the other chapters cover the substantive provisions
establishing Member States” obligations. Chapter two addresses the criteria
for admission (Articles 5 and 6), followed by chapter three which comprises
some basic rules regarding the Blue Card, and includes procedural rules
that determine the conditions for granting it (Articles 7-11). Chapter four
(Articles 12-17) centres on ‘rights’; it lays down rules regarding the access
to employment. Additionally, it deals with the treatment of third-country
nationals having received a Blue Card in case of unemployment as well as
their equal treatment with nationals. Chapter five (Articles 18-19) estab-
lishes the conditions under which Blue Card holders and their family mem-
bers may reside in another Member State.

1 Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence
of third-country nationals for the purposes of highly qualified employment, OJ L 155, 18
June 2009, pp. 17-29.

2 The terms migration and immigration are used interchangeably.
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The Blue Card Directive is no pioneer legislation in the area of legal migra-
tion. It was preceded by other initiatives. Nevertheless, it represents the
Commission’s first initiative in the area of legal / labour migration, which
was negotiated in the Council of Ministers. Hence, once adopted, it became
the first regulatory instrument in the area of labour migration (Wiesbrock,
2010: 284). At the same time, the negotiations and adoption of the Direc-
tive underlined a shift of competences: with the incorporation into the EU
legal framework, subject matters such as economic migration and the entry
of third-country nationals, ceased to be regulated at the national level. In
providing for common rules on the entry and residence of non-EU citi-
zens including the group of migrant workers, the Blue Card regulates legal
migration for the purpose of enhancing the EU’s economic competitiveness.
The underlying idea of the Commission’s proposal for this Directive was to
attract highly-skilled third-country nationals including their family mem-
bers, while at the same time high-level migration of human capital from less
developed regions, the so-called ‘brain drain’, should be avoided.3 Albeit
introducing a fast-track procedure for the admission of highly-qualified
third-country workers based on common entry criteria, as well as, under
certain conditions, residence and mobility rights to these workers and their
family members in a second Member State, the Directive, however, pre-
cluded the creation of an immediate right to admission (Wiesbrock, 2010:
286). The latter tied in well with Member States” wishes to achieve a flex-
ible and demand-driven labour migration policy (Eisele, 2013: 22). More-
over, the Directive took account of Member States” preferences for a sectoral
approach to labour migration. Previously, the Commission had aimed for a
horizontal approach — implying common measures applicable to all third-
country nationals. But this idea had been rejected by the Member States:
They were against the far-reaching harmonisation of national rules (Hail-
bronner and Schmidt, 2010: 705; Eisele, 2013).

The Blue Card seemed to imply a number of advantages for Member
States. It should facilitate meeting labour needs and the better handling of
circular and temporary labour migration, without obliging Member States
to confer a permanent resident status on migrants. And yet, the negotiations
on the Directive were ‘no piece of cake’; the path up to its adoption in May
2009 was quite rocky. Given the development and characteristics of the jus-
tice and home affairs area, and labour migration in particular, this may not
be surprising.

3 Recital (24) of the Directive states: ‘Specific reporting provisions should be provided for
to monitor the implementation of this Directive, with a view to identifying and possibly
counteracting its possible impacts in terms of “brain drain” in developing countries and
in order to avoid “brain waste.””



Chapter 9 Blue Card Directive 141

9.2.1 Justice and home affairs

At present the JHA area is in full development. Since the pre-Lisbon period
increasingly more matters have been dealt with under co-decision (Council
of the European Union, 2009). But before that time, the JHA area did not
represent more than a number of ad-hoc initiatives taken by Member States.
The founding Treaties of the European Communities did not provide for
any rules on which supranational action in the area could have been based
(Bia, 2004: 6). Early cooperation in the area of justice and home affairs
was characterised by loose forms of Member State interaction which were
mostly established through pragmatic arrangements outside the EU treaty
framework# (Hailbronner, 2010). Following from a European Council ini-
tiative of ministers of interior affairs, pre-JHA collaboration started to take
institutional shape in the mid-1970s, with the foundation of the Trevi Group
aiming at combatting counterterrorism. EU institutions were not involved
but senior officials and civil servants from national ministries made Trevi
a highly intergovernmental project at ministerial level. Intergovernmental
cooperation at ministerial level continued to be the typical working form
in the area in subsequent years (Kostakopoulou, 2007: 156-157). Alongside
terrorism and drug trafficking, implications of immigration ranked high on
the political agenda: the issue of illegal influx of migrants was addressed
tirst, followed by legal (labour) migration which became a matter of great
concern (Lavenex and Wallace, 2005). Economic integration and the EU’s
major objective of establishing an internal common market resulted in vari-
ous cross-border activities intensifying administrative cooperation in the
JHA area. This is exemplified, for instance, by the setting up of a central
data base, the Schengen Information System (SIS) which provides informa-
tion on non-EU citizens to Member States” authorities. All in all, the Schen-
gen arrangements, Schengen Agreement (1985) and Schengen Convention
(1990), acted as a catalyst to collaboration on both asylum and migration.
The removal of internal frontiers while creating a single external border,
made both cross-border crime and (illegal) immigration pressing questions.
Closer cooperation on asylum and migration issues was reflected in the
increasing number of working group formations with the ‘ad hoc working
group on immigration” standing out this in respect. Founded in 1986 by the
ministers of interior affairs, the aim of this working group was to advance
collaboration on external and internal border controls, visa policy, asy-
lum matters but also admission, including questions concerning the entry

4 This means outside the framework of the Treaty on the European Economic Communi-
ties.
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of third country nationals and their rights to move and reside in the EU
(Kostakopoulou, 2007: 159).5

The removal of internal borders agreed in Schengen and the achieve-
ment of a common market, the primary objective of the EU along the lines
of the Single European Agreement (1986), bringing about the free movement
of goods, capitals, services, and persons entailed benefits for the domestic
markets of the Member States. At the same time, however, the open border
policy following from the Schengen and Dublin agreements, raised concerns
among the Member States over internal security levels. Moreover, it fuelled
the demand among them for more inter-state cooperation in areas such as
organised crime, terrorism, and immigration (Lavenex, 2010: 459). Appazr-
ently, the dismantling of borders to remove hurdles hampering trade was
taking its toll: the abolition of internal borders did not only contribute to the
increase of intra-EU trade. Growing migration from outside into the EU also
resulted in the increase of migration rates. What’s more, this increase seemed
to be causally connected to the growth of crime (Kostakopoulou, 2007: 158).
Hence, advantages from economic integration and disadvantages related to
security issues became two sides of the same coin: the single market. The
lack of internal borders had to be compensated by reinforcing security at
the Union’s external frontiers. This made external security a major issue for
Western politicians (Bia, 2004, Kostakopoulou, 2007). Hence, closer coopera-
tion on asylum and migration issue became a corollary of both the single
market and the abolition of internal borders (Favell, 1998; Guiraudon, 2000;
Kostakopoulou 2007). The role of economic integration has been viewed crit-
ically by some observers. They argue that, for fears of social-economic and
ethno-political effects, Member States have sought to limit migration from
third countries which had increased since the mid-1960s: “The single market
became the pretext and the justification for restrictive measures of migra-
tion control and internal surveillance” characterising Member States” poli-
cies in subsequent years (Bias, 2004: 5; Kostakopoulou, 2007: 158-159). With
the Schengen project the notion of the free movement of persons emerged
and crystallised as a fundamental right, being enshrined in the EU Treaties
and realised with the creation of an Area of Freedom, Security and Justice.6

5 These concerted efforts eventually led to the 1990 Schengen and Dublin conventions -
the latter being replaced by the Dublin Regulation in 2003 (Commission Regulation (EC)
No 43/2003 of 23 December 2002 laying down detailed rules for applying Council Regu-
lations (EC) No 1452/2001, (EC) No 1453 /2001 and (EC) No 1454 /2001 as regards aid for
the local production of crop products in the outermost regions of the European Union,
OJ L7, 11 January 2003, pp. 25-57). It is also referred to as Dublin II Regulation.

6 Since 2004 EU citizens are provided with mobility rights under the Free Movement of
Persons Directive (Directive 2004/38/EC of the European Parliament and of the Council
of 29 April 2004 on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States amending Regulation (EEC)
No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/
EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, OJ L 158, 30
April 2004, pp. 77-123).
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However, it was a right conferred upon EU nationals. Migration from out-
side the EU borders, on the contrary, was put under restrictive control
(Kostakopoulou, 2007: 172).

Despite advanced intergovernmental cooperation, integration in the
tield of JHA proceeded in a piecemeal fashion in subsequent years. Argu-
ably due to the double-edged consequences of economic advantages on the
one hand, and on the other hand security issues, Member States were reluc-
tant to give up further decision-making power in exchange for more supra-
national coordination. Since it had been a domain of national sovereignty,
Member States sought to avoid an explicit linkage of economic integration
with the “association of the concept of freedom with security and justice’
expressing the EU’s objective of further advancing asylum and migration
policies (Guiraudon, 2000: 255; Kostakopoulou, 2007: 171).

Member States” hesitation to deepen integration in the area of asylum
and migration was reflected in the institutional and legal arrangements.
More supranational coordination and therefore full integration of the JHA
area into the EU framework seemed to be out of question. This shows in
Member States’ rejection of the idea to bringing together common foreign
and security policy (CFSP) and justice and home affairs into a single inte-
grated structure as envisaged by the initiative of the Dutch presidency for-
warded during the 1991 intergovernmental conference on political union
(Lavenex and Wallace, 2005: 461).” Keeping the two areas separate and sub-
ject to intergovernmental decision-making was confirmed by the Treaty of
Maastricht (1993). Hence, alongside judicial and policy cooperation in civil
and criminal matters and border controls as established by the provisions of
Title VI of the Treaty (third pillar), Title IV of the EC encompassed, amongst
others, migration and asylum policies, thereby combining supranational
and intergovernmental elements. In Maastricht-Europe power over migra-
tion-related issues largely remained reserved for the Member States.

Especially the Treaty of Amsterdam (1999) but also the Treaty of Nice
(2003) brought significant changes. Member States had realised the neces-
sity for common action at the EU level not least because of their own eco-
nomic and demographic situations. Accordingly, the EU objectives of creat-
ing an Area of Freedom, Security and Justice, and alongside with it the free
movement of persons as an exclusive right of EU citizens were supported
by the Member State. Impetus to these developments was given through the
incorporation of the Schengen agreement into the legal framework of the
EU.8 Furthermore, parts of the JHA area were integrated into the Commu-
nity (first) pillar and therefore subjected to the Community method which
replaced the intergovernmental institutional framework. Corresponding

7 The idea of integrating these two was based on a proposal put forward by the Dutch
Council presidency during the Intergovernmental Conference in 1991. The proposal
lacked support from the British Government who disapproved of these plans.

8 The Schengen Acquis was integrated by means of protocol B (Protocols annexed to the
Treaty on European Union and to the Treaty establishing the European Community).
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provisions were laid down under the newly introduced Title IV (Articles
61-69 TEC).? Articles 62 and 63 provided the EU with a constitutional basis
including the possibility for legislative initiative in the area of legal migra-
tion. In fact, this was the precondition for the adoption of the EU Blue Card
Directive which became the first ‘successful” legislative initiative tabled
by the Commission and adopted by unanimity by the EU Member States
(Cerna, 2013: 186). However, Member States were not willing to surrender
too readily considerable decision-making powers, showing in the fact that
they insisted on the application of transitional arrangements in respect of
‘new’ issues (JHA matters) under the first pillar.10 Only at the end of this
five year transition period, unanimity in the Council of Ministers should
be replaced by qualified majority voting and consultation followed by the
co-decision procedure making the European Parliament co-legislator in JHA
matters (Peers, 2008: 220).11 With the entry into force of the Treaty of Lisbon
on 1 December 2009 the shifting of migration and asylum issues to the first
pillar was eventually completed (Hailbronner, 2010: 3).

However, the political reality led to a paradoxical situation being
expressed by intergovernmental arrangements such as opt-outs clauses,
variable geometry or enhanced cooperation which followed from the treaty
changes in Amsterdam and Nice (Lavenex and Wallace, 2005: 464; Kostako-
poulou, 2007: 164-170): on the one hand, some of these intergovernmental
arrangements reflected the manifest and persistent unwillingness of several
Member States to participate in supranational collaboration whereas, on the
other hand, other arrangements show that some Member States were will-
ing to participate in further integration, under the precondition that they
could decide on what terms. The European Pact on Immigration and Asy-
lum represents a case in point in this regard. It was adopted at the Brussels
European Council meeting in October 2008 and included the idea to orga-
nise legal immigration within the EU legal framework. At the same time,

9 Cooperation in police and judicial cooperation in criminal matters (PJCCM) continued to
be subjects of the third, intergovernmental, pillar under Title VI TEU.

10 As established in Articles 64, 67-68 TEC.

11 The transitional arrangements agreed upon in Amsterdam are complex but clearly
explained and summarised by Kostakopoulou: ‘Title IV EC (...) set out a five-year tran-
sitional period from the entry into force of the Treaty during which the Council would
take decisions by unanimity (with the exception of visa matters under Article 100c EC)
on an initiative put forward by either the Commission or a MS [Member State] after
consultation with the EP. Following the end of the five-year transitional period (1 May
2004), the Community method replaced the intergovernmental institutional framework:
the Commission assumed its exclusive right of initiative, but had an obligation to con-
sider any request by a MS for a legislative proposal, and the Council would decide by
unanimous vote to switch to co-decision and qualified majority voting. The Treaty of
Nice inserted a fifth paragraph in Article 67 EC which allowed for measures relating to
civil judicial cooperation and asylum to be adopted by using the co-decision procedure,
under certain conditions. In December 2004, co-decision and qualified majority voting
were extended to all Title IV measures, applicable as of 1 January 2005 with the excep-
tion of legal migration.” Cf. Kostakopoulou, 2007, pp. 165-166.
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the Pact put emphasis on the relevance of considering national priorities,
needs and ability to receive migrants. It established that Member States
should decide on the admission conditions for legal migrants and deter-
mine the number of those entering their territories (Hailbronner, 2010: 7).
Against this background, it therefore does not come as a surprise that, more
generally speaking, in the area of migration and asylum law discretion is
made available for national implementation: corresponding EU directives
include minimum harmonisation provisions which offer Member States
the possibility to adopt or maintain more favourable, national provisions
(Hailbronner, 2010: 24). Be it as it may, by the end of the decade the JHA
area had become the ‘most active field for meetings convened under the
Council of Ministers” (Lavenex, 2010: 460). Growing EU-level involvement
was additionally reflected in the institutional development of the European
Commission with its Directorate-General for Migration and Home Affairs
(DG HOME) being founded in 2010 (Strik, 2011: 44-45). Regarding legal
migration integration was given further impetus through the adoption of
the Directive on EU long-term residency of third-country nationals and the
Directive on the right to family reunification (Lavenex, 2010: 470-471).12 It
seems that integration in the JHA area, labour migration in particular, had
become an essential objective which was also addressed in various Euro-
pean Council programmes!3 in which the accomplishment of the Area of
Freedom, Security and Justice was presented as a long-term goal (Hailbron-
ner and Schmidt, 2010; Eisele, 2013). In fact, the proposal for the EU Blue
Card Directive bears further witness to the increasing relevance of legal
migration on the EU agenda. The adoption of the Directive coincided with
Member States” agreement on the 2009 Stockholm Programme (2010-14),
which alongside the EU 2020 goals, made legal migration a priority (Coun-
cil of the European Union, 2009; European Commission, 2010).

9.2.2 Purpose and background to the directive

Within the EU legislative procedure, the European Commission has the
quasi-exclusive right of legislative initiative (Ponzano et al., 2012). In exer-
cising this role, it tabled a proposal for a Council Directive on the conditions
of entry and residence of third-country nationals for the purpose of highly
qualified employment in 2007 (European Commission, 2007a). The pro-
posal made part of the EU’s ‘roadmap for legal migration’, presented two
years earlier (Hailbronner and Schmidt, 2010: 705). This roadmap involved

12 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-
country nationals who are long-term residents, OJ L 16, 23 January 2004, pp. 44-53 and
Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification,
OJ L 251, 3 October 2003, pp. 12-18.

13 The Tampere conclusions (1999-2004) followed by The Hague (2004-2009) and Stock-
holm (2010-2014) Programmes all shed light on the EU’s plans for common policies in
the area of justice and home affairs.
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a number of legislative initiatives on immigration for labour purposes tar-
geted at different migration groups (European Commission, 2005b).

At first blush, the Commission’ s interests and motivation underlying the
proposal for the Blue Card Directive seemed to be highly compatible with
the preferences and wishes of the Member States. Motivations were largely
economically driven. First, the Commission wished to respond to demo-
graphic and economic developments in the Member States which gave rea-
son for concern (European Commission, 2007a). Many Member States were
facing low fertility rates and higher life expectancy which, in combination
with each other, put a serious risk to the well-functioning of national pen-
sion schemes and the maintenance of the welfare state in general. Alongside
population decreases, major challenges were presented by domestic labour
shortages, and, in particular, a lack of highly-skilled workforce (Cerna, 2013:
180-181). Attracting highly-skilled non-EU nationals by introducing a Euro-
pean Blue Card should alleviate these problems (European Commission,
2007b). In realising the need for common action to tackle future challenges,
the Member States agreed upon advancing the approximation of national
rules on legal migration during the first European Council in JHA held in
Tampere (1999) (Council of the European Union, 1999; Carrera et al., 2011:
1-2).14

Besides tackling Member States” pressing concerns, the proposal was
clearly motivated by a purely supra-national interest. It should give new
impetus to the EU’s 2000 Lisbon Strategy and its objective of turning the EU
within a decade into a competitive, dynamic, knowledge-based economy,!>
thereby sharpening its competitive edge vis-a-vis the United States, Canada
or Australia (European Commission, 2007b). Legal migration was seen as
playing a key role in reaching that goal. At the same time, it was presented
as a means to promote and stimulate Member State cooperation in the Area
of Freedom, Security and Justice (European Commission, 2005a).

By 2007 the European Union was, however, clearly lagging behind its
ambitious goal.1® The EU’s poor performance was considered as a result of
the different admission systems applied in the Member States making appli-
cation for third-country nationals too complex and unattractive. The pro-

14 'The European Council acknowledges the need for approximation of national legislations
on the conditions for admission and residence of third-country nationals, based on a shared
assessment of the economic and demographic developments within the Union, as well as
the situation in the countries of origin. It requests to this end rapid decisions by the Council,
on the basis of proposals by the Commission.” See Council conclusions — Tampere (1999).

15 See Council conclusions - Lisbon (2000).

16 The figures speak for themselves. According to the EU Commissioner for Justice, Free-
dom, and Security Franco Frattini and the Commission’s president Manuel Barroso,
comparing the EU to the USA as to their shares in worldwide labour migration gave the
following picture: regarding low-skilled labour immigration the EU had an 85 percent
share compared to the USA with a 5 percent share. As for skilled labour immigration, the
EU’s share was merely 5 percent whereas the USA’s share amounted to 85 percent. See
COM(2007a).
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posal for the EU Blue Card should make an end to that situation. According
to the Commission’s ‘best-case scenario’, the envisaged Blue Card scheme
should replace the various national admission schemes and become appli-
cable throughout the Union. This objective, in particular, was to become one
of the most controversial issues during the negotiations on the Directive.

9.3 NEGOTIATIONS

The Directive proposal seemed to be based on overlapping EU and national
interests but negotiations in the Council Working Party nevertheless
revealed tensions and conflicting interests. While the negotiations were
not necessarily lengthy the adoption of the Directive was reached within
two years forging ahead under four presidencies (see table 8) — they turned
out to be cumbersome (Hailbronner and Schmidt, 2010; Cerna, 2013; Eisele,
2013). Falling under the ‘old” decision-making regime, the legislative pro-
cess in the Council of Ministers required unanimity and consultation of the
European Parliament.1”

Table 8: Timeline for negotiations on the Blue Card Directive

23 Oct 07 Adoption by Commission proposal

18 Jun 08 Committee of Regions opinion

09 July 08 European Economic and Social Committee opinion

20 Nov 08 Adoption of the directive at first reading by European Parliament

Nov 07 - May 09 | Discussions within the Council of Ministers

25 May 09 Formal adoption by Council

The requirement to achieve unanimity certainly did not make it any easier
for the Member States to struck compromises in reaching a final agreement
on the draft Directive. Various provisions of the Directive were the sub-
ject of controversial debates within the Council (Hailbronner and Schmidt,
2010).

The subsequent approach to the negotiations is selective in that it
focuses on a limited number of issues which, however, are believed to give
sufficient insight into the Commission’s proposal and the final agreements
reached whereby the focus comes to lie on the position of the Netherlands.
Especially some key definitions, the admission criteria, amongst other
issues, raised high controversy among national delegations, including the

17 The opinion of the European Parliament was mainly substantiated by the Committee on
Civil Liberties, Justice and Home Affairs but also drew on arguments presented in the
opinions of the Committee on Employment and Social Affairs and the Committee on
Development.
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Dutch one (Eisele, 2013: 4). These controversial issues are addressed in more
detail in the subsequent paragraphs alongside other aspects that were of
concern to especially the Dutch delegation.

The Commission proposal envisaged introducing a work- and residence
permit along the model of the American Green Card for labour migrants
(European Commission, 2007a). It covered three main aspects regarding
legal immigration of highly-skilled third-country nationals.!® The first two
aspects pertained to the admission of non-EU migrants, including substan-
tive and procedural aspects: admission criteria and conditions as well rea-
sons for refusal, withdrawal and non-renewal. The third aspect concerned
rights to be granted to highly-skilled third-country nationals and their fam-
ily members, including residency in other Member States under certain con-
ditions.

From the Commission proposal it was not entirely clear whether the
EU Blue Card was intended to become the only admission scheme EU-
wide and whether it should replace national admission schemes already in
place (Guild, 2004: 4). According to the wording of Article 4(2) the Directive
should not affect the right of Member States to adopt or retain more favour-
able provisions concerning conditions of entry and residence for persons
to whom it applies, except for entry into the first Member State (italics added).
Especially this wording at the end of the provision suggested the exclusive
applicability of the EU admission scheme. Having already own admission
schemes in place, it caused disapproval among various Member States,
including the Netherlands.

The Dutch Government was not opposed to the general idea of the
Commission proposal to attract highly skilled migrants from third coun-
tries and to stimulate mobility of workers within the European Union. As
a matter of fact, the Netherlands was in good company with other Member
States, such as Germany, in that it faced future shortage of highly-skilled
workers in particular sectors as illustrate by a 2003 study of the CPB Neth-
erlands Bureau for Economic Policy Analysis (Roodenburg et al., 2003). Up
to that point, immigration to the Netherlands had mainly been driven by
family reunion, family formation and asylum. Economic-driven immigra-
tion was only considered to be an option if it turned out to be truly ben-
eficial for the Netherlands: immigrants should proof to be an economically
valuable source of labour. This demand-driven approach coincided with
what the Directive set out to achieve, including its sectoral approach that
met with approval from the Dutch side. And even though labour migra-
tion was not considered to be a long-term solution to demographic chal-
lenges (Roodenburg et al., 2003: 10), the purpose and sectoral approach of
the Directive made it an appealing measure to alleviate imminent bottle-
necks in the national labour market, productivity and competitiveness
of the Dutch economy. Alongside this EU initiative, action had also been

18  ‘Legal immigration” and ‘legal migration” are used interchangeably. ‘Economic migra-
tion” is also used to denote the same type of migration.
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taken at the national level. The Dutch Government itself had not remained
inactive but as other Member States like Germany or Italy (Bia, 2004),1%t
searched for solutions, resulting in the adoption of the 2004 Knowledge
Migrant Regulation (in Dutch: Kennismigrantenregeling)20 to match the
needs of the corporate sector (Hertoc, 2008: 19). Under the framework of
the Knowledge Migrant Regulation and its so-called ‘Knowledge Migration
Scheme’, highly-skilled third-country nationals were considered eligible for
a combined residence and work permit if they met the salary criteria set out
in the Regulation.

Unlike the Commission proposal, the national scheme did not oblige
domestic employers to check whether vacancies could be filled by Dutch
nationals or citizens of another EU Member State before offering them
to non-EU / EEA foreign nationals. More in general, the rules under the
Knowledge Migration Scheme appeared to be less complex compared to
those of the envisaged Blue Card scheme and were in some respects more
favourable to the specific group of migrants the proposal was targeted at
(Parliamentary Papers 11 2008/09, 23490, no. 518, p. 5). The Dutch scheme did
not require a work permit and, once admission had been granted, residence
was permitted for a maximum of five years — a longer period than implied
by the Blue Card (Hertoc, 2008: 21). Furthermore, and in contrast to the pro-
posed EU admission system, the Knowledge Migrant Scheme was based on
the principle of authoritative representation of the migrant (referred to in
Dutch as ‘referentenstelsel’) which had proven its worth.2! Plans for new
national legislation to be established by the Modern Migration Policy Act,
should therefore maintain this approach to employment-based immigration
(Groen and De Lange, 2011: 340).

All in all, the Dutch admission scheme was considered to work ‘very
satisfactorily” as pointed out by the interviewee from the Ministry of Secu-
rity and Justice. The national approach to highly-skilled migrants was gen-
erally seen as one of the most progressive within the EU (Ministry of Secu-
rity and Justice, 2008a, p. 5).22 Nevertheless, since 2006, reform plans were
under way, geared towards improving the Knowledge Migrant Scheme and
Dutch Migration policy in general (European Migration Network, 2007).
Hence, the preparation and negotiations of the Blue Card Directive coin-
cided with Dutch efforts to review and amend national legislation already
in place.

19  Germany adopted a national Immigration Act in 2003, whereas Italy had laws on man-
aging immigration already in place.

20  Meanwhile, the Regulation has undergone some changes due to the introduction of new
legislation (the Modern Migration Policy Act, in Dutch: Wet Modern Migratiebeleid,
MoMi) which entered into force in June 2013, revising the Dutch immigration policy.

21 The ‘referent’ is a natural or legal person, or an organisation (university, company), that
is entitled to act on behalf of the non-EU national that wishes to apply for admission and
residence in the Netherlands.

22 Letter Immigration Policy Department, Ministry of Justice to European Affairs Commit-
tee, Dutch Senate, 5565180/DVB, 19 September 2008.
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9.3.1 Exclusiveness of EU admission scheme

The Dutch Government decided early in the negotiation process that the
guiding principle for the Dutch delegation should be to support the intro-
duction of the Blue Card while ensuring, however, that it would be comple-
mentary to but not substituting the already existing national scheme (Par-
liamentary Papers II 2007 /08, 22 112, no. 595, p. 12). Hence this should be the
Government’s priority in the Council negotiations and corresponding plans
were supported by domestic actors. The Immigration and Naturalisation
Service (Immigratie- en Naturalisatiedienst, IND), the authority in charge
of implementing the Dutch admission policy, took the view that the proper
practical application of the EU Blue Card system was only guaranteed if it
existed alongside the national one (Ministry of Security and Justice, 2008a,
p- 2). In this context, the Ministry of Justice underlined that replacing a well-
functioning admission scheme such as the Knowledge Migration Scheme
by a European counterpart would put at stake the Netherlands’ interna-
tional competitiveness (ibid, p. 2). Also the Dutch House of Representatives
stressed the importance of the national admission scheme and the principle
of complementarity regarding the introduction of the Blue Card scheme.23
Members of both Government and Opposition parties questioned the addi-
tional value of the Blue Card Scheme for Dutch migration policy and under-
lined that, if a common EU policy was to be adopted in the area of labour
migration, the national demand-driven approach should be preserved (Par-
liamentary Papers 11 2007/08, 22 112, no. 663).2¢ The Government acknowl-
edged that there were still points for discussion and the Minister’s intention
was it therefore to improve the Commission proposal on a number of points
during the negotiations (Ministry of Security and Justice, 2008b, p. 24; Par-
liamentary Papers 11 2007 /08, 22 112, no. 595, p. 12).25

Having already own rules in place explains why the Netherlands,
backed by other Member States like Germany and Finland, rejected the
exclusiveness of the EU Blue Card. Together they took the view that Mem-
ber States should be allowed to keep in force their national schemes (Coun-
cil of the European Union, 2008b, p. 3). Facing strong resistance from the
Member States, the Commission could not adhere to its plans for far-reach-
ing harmonisation in this matter. Consequently, it was forced to give up on
one of its major objectives: making the Blue Card scheme the only appli-
cable admission scheme throughout the European Union. The formulation
finally reflected the ideas of a Dutch proposal. Article 3(4) of the final Blue

23 During the negotiations the Dutch Government, publicly known as ‘fourth Balkenende
cabinet’ (2007-2010), was formed by a coalition of Christen Democratic Appeal (CDA),
the social democratic Dutch labour Party (PvdA) and the Christen Union (Christe-
nUnie).

24  Aparliamentary motion had been issued to underline this point. Cf. Parliamentary Papers
112007/08, 29861, nr. 28.

25  Letter Immigration Policy Department, Ministry of Justice to European Affairs Commit-
tee, Dutch Senate, 5525214 /08 /DEIA, 11 January 2008.
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Card Directive, safeguards the right of Member States to issue, for the pur-
pose of employment, residence permits other than the EU Blue Card. From
this it followed that already existing or future national schemes2¢ should
coexist with the European scheme (Council of the European Union, 2008b,
p- 3). In addition to that, the scope of the minimum harmonisation clause
enshrined in Article 4(2) was broadened, allowing those Member States
which represent the first country of admission to keep in force more favour-
able provisions regarding a number of issues. In concrete, more favourable
provisions could be established regarding the minimum salary threshold,
one of the admission criteria applicants for the Blue Card were to meet, pro-
visions on procedural safeguards, labour market access rights, temporary
unemployment, equal treatment, and rights for the family members of Blue
Card holders as well as provisions addressing the possible EC long-term
resident status flowing from the status as Blue Card holder (Hailbronner
and Schmidt, 2010: 731).27 Giving Member States the possibility to depart
from EU rules, made the increase of legal diversity in the application of the
EU Blue card scheme a likely corollary. What’s more, it made clear yet again
that the Commission’s major objective of establishing common rules to
attract highly-skilled migrants and facilitate their admission was definitely
off the table (Wiesbrock, 2010: 220).

While efforts of the Dutch delegation contributed to prevent that
national admission schemes were substituted by the EU admission system,
the wishes and preferences of the Dutch delegation were not accommodated
in all respects or only to a limited extent. For instance, Dutch attempts to
broaden the overall scope of the Directive to include workers in frontier
regions failed. The idea of the Dutch delegation was to allow Blue Card
holders to reside in one Member State while working in another arguably in
order to better respond to regional and local labour market needs (Council of
the European Union, 2008, p. 4). This proposal was, however, rejected by the
French Council presidency which argued that these rules would fall beyond
the envisaged scope of the Directive and should be addressed by negotia-
tions on another Commission proposal (Groen and De Lange, 2011: 341).

932 Key terms

Member States held diverging views on some of the Directive’s key terms.
In particular the question of what should be understood as ‘highly quali-
fied employment” and ‘higher professional qualifications’, as defined in
Articles 2(b) and 2 (g) of the proposal was subject to intensive debates. A

26 National schemes were still introduced in a number of Member States after the adoption
of the Blue Card Directive. In its 2014 report on Member States” performances regard-
ing the implementation of the Blue Card, fifteen Member States appear to have national
rules in place - hence, if compared to 2008, seven Member States more. See COM(2014)
287 final, p. 2.

27  See Article 4(2) (a) and (b) of the Blue Card Directive.
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group of Member States including Hungary, Estonia, and Greece wished
to define ‘highly qualified employment’ solely on the basis of higher edu-
cation performance, excluding any qualifications through professional
experience. Others like Italy or Slovakia questioned the minimum number
of years of professional experience which the proposal set at three, while
for fears of intentional misstatement or misrepresentation of information,
Germany suggested a strict approach requiring both education and pro-
fessional qualifications (Council of the European Union, 2008a). Likewise,
Poland wanted to adopt a stricter approach to professional qualifications by
increasing the number of years from three to five — a suggestion that even-
tually made it into the final directive. But this suggestion, did not match
the ideas of the Dutch and Swedish delegations (Council of the European
Union, 2008d, p. 4). With a view to the labour needs of certain sectors and to
avoid decreasing the attractiveness of the Blue Card Directive, the option of
professional qualification as an equivalent to higher education qualification
was maintained (Eisele, 2013: 6). In contrast to the proposal’s original word-
ing, the resulting definitions, as laid down in Articles 2 (b) and (g), empha-
sise national legal approaches. Accordingly, ‘highly qualified employment’
is understood as ‘employment of a person who in the Member State con-
cerned, is protected as an employee under national employment law and / or in
accordance with national practice’ (italics added). In addition, derogation from
the requirement to attest “higher professional qualifications’ by higher edu-
cation qualifications was made conditional on the existence of national law
provisions and hence tailored on the basis of already existing national legal
practice.2® This does not remove the fact that the preferences of both the
Dutch and Swedish delegations were not entirely met. They preferred dero-
gation to allow for the alternative of attesting higher professional qualifica-
tions by three instead of five years of professional experience. Their wishes
to further relax the proposed EU rules in this way, however, were not taken
into account.

9.3.3 Admission criteria

Eligibility for the EU Blue Card is based on a number of criteria that are set
out in Article 5. It is interesting to note in this regard, that the final version
of the Article, in particular its first provision, takes national legal frame-
works as a point of departure, leaving Member States with more discretion
than initially included by the Commission proposal (Eisele, 2013: 6-8). This

28 See Articles 2 (h) and (g) of the Blue Card Directive. To recall, in the codebook these
manifestations of discretion are identified as permissions or obligations referring to the
national legal order. According to the codebook definitions of relevant terms related to
the directive’s subject matter and usually mentioned in one of the first articles, these
were not coded as relevant directive provisions and therefore not considered in calculat-
ing discretion margins. In the present case of the Blue Card Directive, however, it shows
that provisions concerning definitions of key terms can be of relevance when it comes to
determining a directive’s scope of discretion.
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is evidenced by various references to national legal orders and practices (‘as
/ if provided for in national law’; ‘as determined by national law’, “‘under
national law”’). This follows from the fact that Member States were dissatis-
fied with the Commission’s admission criteria and consequently sought to
amend them (Eisele, 2013: 7-9). While some Member States such as Slovakia,
Hungary, and Austria advocated extending the list of requirements, others
emphasised the lack of incompatibility between EU rules and their legal
systems. National law in Greece and Poland, for instance, did not require
from third-country nationals to have a ‘binding job offer” which should
make part of their applications for admission. This legal disparity between
EU and national law resulted in the amendment of the Directive proposal.
The amendment implied that the EU requirement concerning the binding
job offer would become applicable in case that national law provided for
the same requirement (Council of the European Union, 2008b, p. 4). A simi-
lar way to accommodate Member States’ preferences was chosen regarding
the aim to exclude the possibility of double insurance, referring to Article
5(1) point (e) of the proposal, following a request of the Dutch delegation
(Council of the European Union, 2008c, p. 12). Also this time, incongruences
between EU and national laws were sought to be removed by including into
the proposal references to national legal frameworks. The corresponding
provision eventually established that, if provided for by national law, the
third-country national can attest for adequate health insurance by means of
an application for sickness insurance in the Member State concerned. Again,
Member States were left with discretion based on the fact that national legal
frameworks were taken as a reference point (Eisele, 2013: 9).

Member States furthermore objected to the Directive’s requirements
regarding unregulated professions established by Article 5(1)(c), requiring
from third-country nationals to ‘present the documents attesting the rele-
vant higher professional qualifications in the occupation or sector specified
in the work contract or in the binding offer of work’. From the reactions
of the Dutch, but also Swedish and Polish delegations, it becomes obvious
that the envisaged rules were considered to make admission more complex
and increase the workload of national authorities (Council of the European
Union, 2008b, p. 5; Council of the European Union, 2008¢c, p. 11). The Dutch
Government took the view that the requirements for unregulated profes-
sions impeded the Directive’s objective of fostering intra-EU mobility (Par-
liamentary Papers 11 2007/08, 22112, no. 595, p. 12). Moreover, they did not
correspond with the approach of Dutch law and met with incomprehension
on the part of the Dutch Government. The Government did not understand
the necessity of having regulatory measures for professions supposed to
be ‘non-regulated” (Parliamentary Papers 11 2007 /08, 22112, no. 595, p. 12).
Therefore, the Dutch delegation, supported by the Irish delegation, advo-
cated the removal of this provision (Council of the European Union, 2008d,
p- 9). However, on this point the proposal remained largely unchanged.
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The salary threshold was another issue on which Member States” views
differed. Article 5(2) of the proposal suggested a gross monthly salary
which should be ‘at least three times the minimum gross monthly wage as
set by national law’. While some Member States, including the Netherlands,
aimed for a lower standard, other Member States like Germany and Ireland
insisted on establishing a high salary threshold (Council of the European
Union, 2008b, p. 7). The final compromise that eventually emerged, foresees
a threshold of at least 1.5 times the average gross annual salary applicable in
the Member State concerned (Article 5(3)). Furthermore it allowed Member
States representing the second country of admission to positively derogate
from the salary threshold established by the Directive by means of Article
4(2). The Dutch delegation, however, feared that the envisaged upper limits
of the salary threshold would trigger fraud, exposing migrants to the risk
of not receiving a high salary (Groen and De Lange, 2010: 339). Therefore
the Dutch delegation sought to align EU rules on this point with the lower
threshold as included in the Knowledge Migration Regulation. However,
the Dutch delegation failed in asserting these preferences.

9.3.4 Volumes of admission

A particular Dutch concern related to the volumes of admission. Member
States should have, as laid down in Article 7, the right to put a limit to the
admission of third-country nationals by setting quotas, including the implicit
permission of setting zero quotas. The Dutch delegation, however, aimed
for a more explicit wording of this Article, aiming to preclude by all means
applications of third-country nationals working as professional soccer play-
ers, clerics and prostitutes (Groen and De Lange, 2011: 339-340; interview).
Preventing these particular groups of migrants from applying for admission
was in line with national rules provided for by the Dutch Regulation (Euro-
pean Migration Network, 2007: 15) and was envisaged by national legislation
in the pipeline (interview). The German delegation supported the idea of
being more precise in the exclusion of particular groups (Council of the Euro-
pean Union, 2008d, p. 11). At its request and in line with the preferences of
the Dutch delegation, EU rules were amended accordingly by establishing in
the preamble to the Directive that ‘regarding volumes of admission, Member
States retain the possibility not to grant residence permits for employment in
general or for certain professions, economic sectors or regions’ (recital (8)).

9.3.5 Blue Card Validity

Initially, the Commission proposal suggested a validity of the Blue Card of
two years, which could be renewed for the same duration. This arrangement
was seen to be in line with the idea of a national labour market test to be car-
ried out prior to Member States” decision on renewing the Blue Card (Groen
and De Lange, 2011: 340-341). In case of a work contract of less than two
years, the Blue Card should be issued for the duration of the contract includ-
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ing three additional months as set out in Article 8(2). Member States” opin-
ions were divided regarding the length of the proposed validity. The Spanish
delegation, for example, favoured a shorter period while the Dutch delega-
tion questioned if there should be any such period at all. Greece supported
the Commission’s idea of renewal and therefore the possibility to check
whether or not the Blue Card holder was still in compliance with the rel-
evant conditions (Council of the European Union, 2008b, p. 10). The Dutch
delegation, on the other hand, urged to simplify matters. It took the view
that unnecessary administrative burdens should be avoided, also in order to
foster the Directive’s objective of intra-EU mobility procedures (Parliamen-
tary Papers 11 2007 /08, 22112, no. 595, p. 12). Therefore it came up with the
suggestion, supported by amongst others the Polish and Swedish delega-
tions, to make the validity of the Blue Card dependent on the length of the
work contract with an additional extension of three months. Standard valid-
ity should be based on a minimum of two up to a maximum of five years
(Council of the European Union, 2008e, p. 11). Such an arrangement would
have corresponded with Dutch rules already in place. Under the Knowledge
Migrant Regulation the work and residence permit were granted to non-
EU nationals for a period of five years. Be it as it may, the final agreement
eventually struck in the Council of Ministers was not in line with Dutch
preferences. According to Article 7(2) of the Directive, the Blue Card has a
minimum validity of one year and a maximum validity of up to four years,
which, on certain conditions, can be extended by three months.

9.4 ANALYSIS

At a first guess, one certainly expects that discretion was of relevance in
the negotiations on the Blue Card Directive. Already from the legislative
proposal it becomes clear that some discretion would be granted for the
national implementation of the Directive (Peers, 2009) — arguably due to the
Commission’s anticipation of Member States” objections to relinquish too
much decision-making power. Without even looking further into the nego-
tiation process, the observations from the coding exercise seem to support
this observation. The Directive was selected for further analysis because of
its higher discretion margin stemming from a number of permissions, most
of them not being restrained by additional conditions. Remarkable in this
regard is the vast amount of references that the Directive makes to national
legal frameworks. In addition to that, from a cursory comparison of the ini-
tial Commission proposal and the final draft Directive, it can be concluded
that the number of discretionary provisions has increased. Two relevant
observations can be made. First, in at least a handful of cases shall-clauses
were changed into may-clauses and, second, a number of permissions were
added to the original text of the Commission proposal. From this it follows
that Member States were provided with wide discretion (see Parkes and
Angenendt, 2010; Eisele, 2013). This applies, for instance, to Articles 8, 9 and
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11 which, in contrast to the original proposal, offer Member States a broader
range of grounds on which they can justify the rejection of applications for
admission.?? It also holds for Articles 12 and 18 where Member States have
additional flexibility in allowing migrants from third countries access to
their labour markets.30 Apparently, not only more discretion was eventually
offered to Member States. In addition, through the incorporation of further
permissions in case of articles formerly worded in obligatory language, the
conferral of discretionary powers was also made more explicit.

However, from the very fact that the Directive implies a higher discre-
tion margin, nothing can be derived as to why discretion was used and with
what effects. Discussing the previously developed expectations is supposed
to shed more light on the dark. The controversial debates during the nego-
tiations reveal the different national views and approaches regarding labour
migration. Nevertheless, the EU Blue Card became political reality with its
adoption on 25 May 2009. Denmark, the United Kingdom and Ireland made
use of their opt-out clauses. What was the role of discretion in the negotia-
tion process? Did discretion facilitate the Directive’s adoption procedure?

9.4.1 Discretion and policy area

According to the first expectation the less a policy area is influenced by
the EU in institutional and legal terms, the more discretion is granted to
Member States. Regarding the present case, a number of indicators point
into this direction: first, long-standing intergovernmental cooperation and
flexible arrangements such as opt-outs or variable geometry; second, Mem-
ber States’ rejection to the Commission’s attempts to harmonise national
approaches to labour migration prior the proposal for the Blue Card Direc-
tive; third, and as apparent from the Treaty of Amsterdam, the continua-
tion of the rule of unanimity in the Council, also applying to EU decision-
making on the Blue Card Directive. Furthermore, on a number of occasions
during the negotiations the incorporation of additional discretion into the
Directive provided an answer to Member States” disagreement with some of
the Directive’s requirements. The most telling example in this regard refers
to the Commission’s attempt to replace national admissions schemes by the
Blue Card system. This was precluded by adding to the proposal additional
derogation and minimum harmonisation provisions (Articles 3(4) and 4(2)).

29  See in particular: Articles 8(3) and (4) according to which the non-EU national’s appli-
cation can be rejected in case that volumes of admission set by Member States are
exceeded as established in Article 6 and, second, to ensure ethical recruitment from third
countries. Additionally, Article 9(3) states that rejection may be grounded if the applicant
poses a threat to public policy, public security or public health, or finally, if the applica-
tion is found inadequate or incomplete as established by Article 11(2).

30  This becomes apparent from Article 12(1) which formerly included an obligation. Arti-
cle 18(2) was added in the negotiations. It is addressed at the second Member State of
admission that is allowed to deny applicants’ access to the national labour market until
admission has been officially granted.
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It is noteworthy that, in retrospect, the Commission itself established a link
between the unanimity requirement in the Council, the difficulties experi-
enced in the negotiations, and the granting of discretion. In this regard, it
arrived at the conclusion that by setting minimum standards and using for-
mulations including may-clauses and references to national legislation, the
Directive left wide discretionary leeway to the Member States for its imple-
mentation into national law (European Commission, 2014, p. 10).

In the light of these findings, the policy area expectation is found to hold
true: little EU influence went hand in hand with granting more discretion
to Member States. Nevertheless, the question remains for what reasons was
discretion incorporated?

942 Discretion, political sensitivity and compatibility

This brings up expectations 2 and 3. The core idea of the former is that the
more politically sensitive the directive’s policy issue is, the more Member
States are inclined to retain decision-making power which leads to more
discretion being incorporated into the directive to ensure Member States’
approval of it. To this end, the explanatory analysis sought to provide a
broader insight illustrating, next to the Dutch position on the proposal, also
the views of other Member States for political sensitivity is associated with
controversy among Member States in the Council. Compatibility implies
that the less compatible the EU directive and already existing national legis-
lation are the more Member States seek to translate own preferences into the
directive proposal. Since their preferences differ, however, it is more discre-
tion which is incorporated into the directive to reach common agreement.
As for the compatibility argument, the focus was laid on the match between
the Blue Card Directive and the relevant legislation in the Netherlands.

To begin with, there is a general consensus that labour migration and
the JHA field more in general are politically sensitive areas which has
made EU integration in this field a cumbersome process (Guidron, 2000;
Geddes, 2003; Carrera and Formisano, 2005; Kostakopoulou, 2007; Cerna,
2010; Glimdis, 2010; Eiseler, 2013). This has been explained by the fact that
the JHA area addresses the domain of ‘high politics” (Kostakopoulou, 2007:
153) and therefore issues that are ‘deeply entrenched in [the] national and
juridical systems’ of the Member States (Lavenex and Wallace, 2005: 458).
Migration control is a specific case in point, being an ‘emblem of national
sovereignty’ (Guiraudon, 2000: 251) and therefore an area where ultimate
decision-making competence rested with the Member States. In addition to
that, due to its ‘transversal character’ showing in the fact that it affects a
range of domestic issues such as national labour markets, economics, for-
eign affairs, and social affairs (Guiraudon, 2000, 252; see also Carrera and
Formisano, 2005), migration control is a matter of not only political but
also public concern, carrying with it the potential for political and public
controversy. The negotiations on the Blue Card Directive exemplify the
political sensitivity and controversy that the Directive triggered: almost all
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directive provisions raised objections, revealing different national views
and approaches, prompting the Member States to insert reservations and
suggest amendments which more than once resulted in the incorporation of
more discretion into the Directive (Hailbronner and Schmidt, 2010). Hence,
being a delicate political issue which used to be under Member States’ con-
trol, harmonisation called forth resistance: ‘It would be anything but far-
fetched to assume that Member States want[ed] to keep sufficient control of
these issues to guarantee that the influx of migrants does not put nationals
at a disadvantage in the context of labour or the provision of social benefits’
(Cerna, 2008: 24).

In fact, the negotiations on the Blue Card Directive reflect a typical
approach taken by Member States on legislative initiatives in the area of
migration more generally. In this regard, Bia notes that the Commission
itself was aware of the fact that its proposals were usually exposed to criti-
cal reviews in the Council being motivated by Member States” determina-
tion to avoid any adjustments of their national legislation (Bia, 2004: 8-9).

Member States” insistence, not least by the Netherlands, to keep national
admission schemes in place, and the resulting conferral of more discretion-
ary power upon Member States through the above-mentioned minimum
harmonisation and derogation arrangements is an example par excellence
of the fact that asserting national preferences can be linked to the making
available of discretion for national transposition. Moreover, negotiations on
the Directive’s key terms and admission criteria show that as a solution to
divergent views and wishes on these provisions the wording of the Direc-
tive was changed, resulting in the formulation of provisions taking national
legal systems as reference points. This happened upon explicit request by
the Dutch delegation (regarding insurance matters). It also followed from
the objections of other Member States, criticising the lacking compatibility
between the Directive and their national legal arrangements as illustrated,
for instance, by the proposal’s requirement of a ‘binding job offer” which
did not make part of national legislation in Hungary and Poland. By incor-
porating references to the national legal order and practices, EU rules were
brought into better alignment with national rules. What motivated nego-
tiation efforts in this respect, can be explained with some certainty for the
Dutch delegation. Its suggestions for adding amendments to, for instance,
the provisions regarding the volumes of admission or the validity of the
Blue Card were motivated by considerations to retain own legislation as
well as to keep administrative burdens low.

All things considered, the reasons for the Directive’s larger margin of
discretion lie in the fact that it entailed a number of politically sensitive
and controversial issues. Furthermore, the wide scope of discretion results
from Member States” attempts to translate national legal arrangements into
the Directive in order to increase the latter’s compatibility with national
rules. With specific regard to the participation of the Dutch delegation in
the negotiations, the attempt to upload own standards was driven by con-
siderations to facilitate national transposition and implementation. Get-
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ting discretion incorporated into the Directive turned out, however, to be
more feasible than turning own legislation into a part of the EU Directive.
This is due to the fact that Member States” preferences diverged, making
coalition-formation to assert common objectives apparently a less attrac-
tive strategy to embark on. Besides, uploading of own standards was not
always crowned by success, as evidenced by the Dutch efforts to bring EU
rules with regard to the Blue Card’s validity more in line with those of the
Knowledge Migrant Regulation and its attempt to change EU requirements
for unregulated professions to make them more compatible with national
rules already in place.

Funny enough, preference divergence, on the other hand, unified Mem-
ber States in their wish to leave national rules intact which resulted more
than once in the granting of discretionary powers for the purpose of imple-
mentation. In this way, disagreement was apparently resolved and poten-
tial deadlock avoided. In the prospect of having discretion available for the
(formal) implementation of the Directive, it seems that Member States were
more willing to agree on even controversial issues. As Cerna notes, ‘the
Directive’s flexibility regarding how member states might make use of the
scheme might be one of the reasons that the Directive was passed’ (Cerna,
2013: 186). This view was confirmed by the Dutch civil servant involved in
the negotiations on the Blue Card Directive:

Yes, discretion played a very important role; just look at the number of provisions includ-
ing shall that were changed during the negotiations into may-provisions. Without discre-
tion being granted to Member States, the Directive would have never been adopted (...).
The negotiations show that Member States wanted to turn the proposal into a copy of
their national legislation. Generally speaking, the more discretion is created, the easier it is
for a Member State to approve of EU rules.

943 Discretion and European Parliament

So far the discussion has left out the European Parliament and especially
the question if anything can be derived from its opinion on the Commis-
sion proposal in support of expectation 4 of the analytical framework.
This expectation concerns the idea that the European Parliament seeks to
influence the granting of discretion to Member States. To be more precise,
according to this expectation, it is posited that the greater the role of the
European Parliament in the legislative process, the less discretion is granted
to Member States. To start with, the role of the European Parliament in the
negotiation process was limited; it could merely deliver a non-binding
opinion on the proposal. Although it has been pointed out that with the
approaching changes introduced by the Lisbon Treaty the position of the
European Parliament in the legislative process was taken more seriously in
the negotiations (Eisele, 2013: 15), the case study results do not show that
the European Parliament had a crucial say in shaping the final decision out-
come. This finding matches the general observation that both the consulta-
tion procedure and unanimity voting leave only little scope for influence of
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the European Parliament in legislative decision-making especially if conten-
tious issues have to be resolved in political sensitive areas such as justice
and home affairs (Thomson and Hosli, 2006).

Like the Netherlands, the European Parliament considered the Direc-
tive to offer short-term solutions to future economic and demographic
challenges which Member States would have to tackle in the long-run by
adopting more structural measures (European Parliament, 2008). On the
whole, the European Parliament advocated a more favourable treatment
of third-country nationals under the Blue Card Directive compared to the
rather restrictive approach taken by some Member States in the negotia-
tions.3! Endorsing the proposal’s objectives of creating an attractive Euro-
pean labour market fostering EU-intra mobility and therefore the idea of a
common and comprehensive approach towards labour migration, the Euro-
pean Parliament disapproved of the inclusion of any requirements implying
substantial deviation from EU rules (European Parliament, 2008, p. 34). As
can be derived from its legislative resolution, the European Parliament was
therefore cautious in allowing derogations, with few exceptions referring to
the positive derogation from the salary threshold in the case of admission
to another Member State (European Parliament, 2008, p. 17). Nonetheless,
the European Parliament supported the conferral of discretionary powers
on Member States in two respects: with a view to Member States’ right to
make admission conditional on the situation of their domestic labour mar-
kets and regarding the setting of zero quotas or admission volumes for
particular sectors. In its argumentation, the European Parliament linked
the granting of discretion to the aim of achieving a balance in the distribu-
tion of decision-making powers between the Member States and the EU:
due to the implications of migration for domestic labour markets, Member
States should retain decision-making competences which should further-
more ensure the Directive’s compatibility with the principle of subsidiarity.
Moreover, and confirming earlier observations regarding the link between
discretion and the sensitivity of the policy issue addressed, the European
Parliament recognised Member States’ control over access of migrants to
their labour markets as an expression of their sovereignty (European Par-
liament, 2008, pp. 35-36). Against this background and due to the marginal
role that the European Parliament played in the negotiation process, the
expectation that it reduces the scope of discretion granted to Member States
does not have any weight for the present case. It is furthermore concluded
that even though the European Parliament did not support the granting of
considerable discretion for national (formal) implementation, it, however,
approved that discretion was conferred upon Member States. The confer-
ral of discretion was supported because it was seen as a way of showing

31  Itis possible that such a restrictive approach resulted from the implications of the eco-
nomic crisis, and was thus triggered by Member States” concerns about their (high)
social security standards and domestic labour markets which should make available suf-
ficient employment possibilities for nationals. See in this respect Cerna, 2013.
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respect of Member States’ ultimate decision-making powers on issues of
strong national relevance (European Parliament, 2008, pp. 34-36). Taking
this point in the argumentation of the European Parliament one step further,
the latter’s support of making discretion available reflects the idea, which is
implied by the EU treaties, namely that discretion is granted by the EU legis-
lature to show respect for the fundamental political and constitutional struc-
tures of the Member States, in other words their national legal identities.

9.5 CONCLUSION

All in all, it can be concluded with some certainty that discretion was impor-
tant for the negotiation process on the EU Blue Card Directive. Discretion
being incorporated into the legislative text on a number of points, guaran-
teed the Member States a high level of flexibility in transposing and imple-
menting the provisions of the Directive. This should, however, not give the
erroneous impression that discretion was frequently referred to by Mem-
ber States during the negotiations. In fact, from the Council documentation
of legislative decision-making on directives more in general and the inter-
views with civil servants involved in these processes, the general picture
emerges that the wish for more discretion is usually not explicitly voiced by
Member States when meeting at the negotiating table to discuss a legislative
proposal. It can well be the case that Member States, as illustrated by the
present context, ask for more flexibility in the implementation of a specific
EU requirement and that this results into the inclusion of flexibility arrange-
ments such as derogations or other facultative (non-discretionary) provi-
sions. More concrete, the case of the Blue Card Directive shows that seeking
more discretion can be part of Member States” suggestions for amendments.
It can, thus, be an implicit goal of their negotiating strategies. In addition,
the descriptive analysis of the negotiation process brings into view that dis-
cretion can take an important role within negotiations. To use an image for
illustration purposes, like lubricating oil in the engine of a vehicle, discretion
kept the negotiation process on the Directive running thereby facilitating
decision-making in contributing to reaching compromises in the Council.

While this conclusion of the above analysis puts discretion in a positive
light, I do not want to ignore that the role of discretion has been assessed
differently in the literature on EU integration in the area of migration and
with regard to the Blue Card Directive in particular. The following assess-
ment is a case in point:

In any event, taking into consideration the option for member states to apply national
highly skilled systems in parallel and the wide discretion that many provisions of the
Blue Card Directive leave to the member states challenge the initial idea of creating “com-
mon rules for admission” for highly skilled migrants who should enjoy “the same level
of rights throughout the EU” as envisaged by the Commission. We have now in place a
multi-layer, complex system, as the Blue Card Directive exists alongside the (possibly up
to 28) national systems for highly qualified employment (Eisele, 2013: 17).
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In addition, Eisele points to the negative implications from available discre-
tion for the level of rights of third-country nationals residing legally in a
Member State (chapter five of the Directive) (see also Peers, 2009). Accord-
ing to her, the number of discretionary provisions which were added to
the proposal during the negotiations lowered the high-level standards for
third-country nationals which the Directive proposal had initially envis-
aged regarding provisions on equal treatment. The same, i.e. the lowering
of initially envisaged standards, was considered to result from the posi-
tive derogations from initial Directive requirements which had actually
been intended to improve the legal situation of third-country nationals and
their family members (Eisele, 2013: 9-14).32 Eisele’s point of departure dif-
fers from the one chosen in the dissertation in that she does not primarily
look into the question of which functions and effects discretion has within
EU negotiations or what the motive behind the concept of discretion is and
what its use within EU law implies. Instead, she seems to be more inter-
ested in finding out whether discretion can be expected to contribute to the
Directive’s objective of establishing common standards regarding migration
for the purpose of highly qualified employment. The way she interprets the
role of discretion within the negotiations of the Blue Card Directive seems to
suggest that she doubts a positive contribution of discretion in this regard.
Eisele anticipates that Member States use discretion to implement restrictive
approaches to legal migration which are rather compromising than advanc-
ing the Directive’s objectives. In my opinion, however, the role of discretion
should be viewed more positively, by taking into consideration the broader
political context. Such an approach is taken by Peers who makes the follow-
ing observation:

Certainly, back in 1994 when the EU adopted its highly negative resolution on admission
of workers, and after 2001 when the Commission’s proposal for a regime on labour migra-
tion was ‘dead on arrival’ in the Council, it was hard to imagine the EU adopting, just a
few years later by unanimity, a Directive which explicitly aims to encourage significant
levels of labour immigration to the Union. Moreover, as compared to prior immigration
legislation, the Council has reduced the standards in the Commission proposal by less
than usual, and even improved them on a few points (Peers, 2009: 410).

Against this background, the granting of discretion to Member States for
national implementation should be seen as having facilitated the adop-
tion of the Blue Card Directive, giving decisive impetus to EU regulation
in an area that had previously been dominated by the pursuit of national
interests (Cerna, 2013: 186). It should be born in mind that with a view to
legislative EU arrangements — and not withstanding the fact that it contin-
ues to develop — the JHA is an area which is still in its infancy, certainly if
compared to the more Europeanised fields of consumer protection and the
environment. Moreover, the evolution of the latter two policy areas illus-

32 See in particular Articles 14 on equal treatment and Article 15 on the rights for family
members of the EU Blue Card holder.
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trates that EU integration proceeds stepwise, i.e. through phased EU har-
monisation. Where this process has advanced considerably such as in the
area of consumer protection, particularly product regulation, it is shown
that initially discretionary directives are further elaborated, and discre-
tion therefore reduced, through recasts. Through these recasts directives
become more detailed and the differences between directives and regula-
tions get blurred (Van der Burg and Voermans, 2015: 43), with the result that
directives turn into ‘pseudo-regulations’. In fact, in a last step of EU har-
monisation these directives are replaced by regulations which are directy
applicable at the national level and leave virtually no discretion. In fact, the
Commission promotes the application of regulations instead of directives in
a number of policy areas, including the JHA area (European Commission,
2007a). Meanwhile, the adoption of regulations in the JHA area has already
become political reality (Hailbronner, 2010). Against this backdrop, expec-
tations may not be unrealistic that the Blue Card Directive eventually will
become more than what is regarded by some as a measure of merely sym-
bolic value (Boswell and Geddes, 2011). At least, the Directive might foster
the progressive development towards harmonisation of national migration
laws. Be it as it may, even before the Directive was enacted, it seemed to be
clear for the Dutch Ministry of Security and Justice, that the Directive, repre-
sented only a first step towards a common, European approach to migration
of highly-skilled migrants (Ministry of Security and Justice, 2008a, p. 5).33

From the detailed discussion of the negotiation process, the focus now
shifts to the transposition of the Directive in the Netherlands which is anal-
ysed in more detail in the next sections.

9.6 TRANSPOSITION

The transposition of the Blue Card Directive in the Netherlands is analysed
by applying the analytical framework which was previously developed.
The presentation of the transposition process shall not be exhaustive but
focus on the use of some discretionary provisions in order to shed light on
the role of discretion in transposition. In this context the analysis seeks to
provide answers to the following questions: how did transposition pro-
ceed? Was discretion used in transposing the Directive into national law
and if so, how did discretion affect the process alongside other factors such
as national-level characteristics which possibly had an influence on national
transposition? Alongside a thorough study of relevant literature and docu-
ments, the discussion draws on an analysis of Dutch implementing legisla-
tion and insights provided by interviewees which were directly involved in
the transposition process.

33  Letter Immigration Policy Department, Ministry of Justice to European Affairs Commit-
tee, Dutch Senate, 5565180/DVB, 19 September 2008.
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In the Netherlands, European directives are transposed by means of the
standard legislative procedure. The type of legislation by which transposi-
tion shall be carried out (e.g. lower-level instruments or acts of parliament)
is determined by the content of the directive and principles of national
law (Steunenberg and Voermans, 2006: 21).3¢ The Blue Card Directive was
transposed into the Dutch legal system by virtue of an administrative order
amending the Dutch Foreigners Decree (Vreemdelingenbesluit 2000).3> The
Decree elaborates some Articles of the Dutch Alien Act (Vreemdelingenwet
2000). Chapter three of the Decree lays down the conditions for residence of
third-country nationals. The Decree was, however, amended in 2011 result-
ing from the introduction of new legislation (Modern Migration Act).3¢ Since
the structure of the Dutch Alien Act provided for delegation possibilities,
transposition could be carried out by means of a lower-level instrument.
Hence, involving the national Parliament was not required. As was already
the case with the negotiations, also the transposition of the Blue Card Direc-
tive was, mainly in the hands of the Ministry of Security and Justice.3”
Member States (except Denmark, Ireland and the United Kingdom)
had to transpose the Blue Card Directive by 19 June 2011. However, due to
non-compliance, the Commission started infringement proceedings against
twenty Member States, of which the last ones were closed in 2012 (European
Commission, 2014; see also Cerna, 2013: 187-188). On the part of the Dutch
Government, timely transposition had been viewed as feasible right from
the start of the negotiations (Parliamentary Papers I 2007 /08, 22 112, no. 595,
p. 10) and was eventually achieved (see table 9). Contrary to the majority of
Member States, the Netherlands implemented the Directive without delay.

Table 9: Fact sheet transposition Blue Card Directive

Transposition deadline: 19 Jun 11

Publication transposition legislation: 30 Jul 10
17 Jun 11

Sort transposition measure (and number): Order in council (2)

In charge: Ministry of Justice

Legal Framework: Dutch Alien Act 2000
Dutch Alien Decree 2000

34  This is in accordance with the principle of primacy of the legislature.

35  Adopted on 24 July 2010.

36 Besluit van 15 juni 2011 tot vaststelling van het tijdstip van inwerkingtreding van
onderdelen van het Besluit modern migratiebeleid en tot wijziging van het Vreemdelin-
genbesluit 2000 en het Besluit inburgering in verband met die inwerkingtreding. respec-
tively. Cf. Official Bulletin, 2010, 307.

37 But a cabinet change had taken place. The new Dutch coalition cabinet, the so-called
‘Rutte I cabinet’ (2010-2012), was formed by the political parties People’s Party for Free-
dom and Democracy (VVD) and Christian Democratic Appeal (CDA).
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9.6.1 Admission scope and criteria

To qualify for the EU Blue Card in the Netherlands, neither higher profes-
sional qualifications nor higher educational qualifications are required.
Hence, the possibility of making admission depending on the applicant’s
level of professional experience (of up to five years) was not used once the
Directive was transposed at the national level. This was arguably due to
Dutch wishes to exclude, as mentioned earlier, the application of third-
country football players and clerics. It probably also resulted from the fact
that under the Knowledge Migration Scheme, approval of admission is
based on compliance with the salary criterion and no further condition has
to be met. To ensure the exclusion of the third undesired category of work-
ers, i.e. prostitutes, Article 3.32 of the Dutch Foreigners Decree precludes
residence permits for sex workers. As shown in the correspondence table
listing the Directive’s articles and the corresponding Dutch implement-
ing measures, Article 3.32 is meant to transpose Article 6 of the Blue Card
Directive regarding admission volumes (Official Bulletin, 2010, 307, p. 208).
According to the Dutch transposition law, admission for the purpose of
highly qualified employment is not made dependent on the outcome of a
preceding examination of the Dutch labour market; hence the correspond-
ing Directive provision (Article 8(2)) was not transposed which is in line
with national practice; also the Knowledge Migrant Scheme does not pro-
vide for such a measure (Parliamentary Papers 11 2007 /08, 29 861, no. 29, p. 4).

Based on Article 3.30b of the Foreigners Decree, the applicant is required
to meet the salary criterion. It implies a gross annual salary of 60.000 Euro,
being indexed and published annually by the Ministry of Social Affairs and
Employment. In addition, the applicant has to present a valid work con-
tract or binding job offer as well as evidence of formal qualifications which
are further specified for both regulated and non-regulated professions in
Article 3.30c of the Foreigners Decree. The processing time for Blue Card
applications is up to 90 days which is considerably longer if compared to
the maximum of six weeks regarding applications obtainable under the
national scheme (Kroes, 2011).38 The Directive’s insurance requirement3?
made already part of existing legislation.40 In order to contribute to the
Directive’s objective to foster intra-EU mobility instead of compromising
it, Dutch transposition legislation does not require, as permitted under the
Directive, a higher threshold for those Blue Card holders which are about to
move to the Netherlands from another Member State.! Likewise, arguably

38  Kroes, S. (2011) Netherlands: The EU Blue Card and the Dutch Knowledge Migrant
Scheme, http:/ /www.abilblog.com/global-blog /netherlands-the-eu-blue-card-and-the-
dutch-knowledge-migrant-scheme (accessed 23 November 2015).

39  Cf. Article 5(1), point (e).

40 Cf. Article 3(7) under clause (c) of sub-section (1) of Foreigners Decree 2000.

41 See Article 4(2) of the Blue Card Directive.
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due to already established national practice which does not provide for it,
the option to lower the prescribed threshold from 1.5 to 1.2 times the aver-
age gross annual salary for sectors in specific need of labour force has not
been transposed.4?

9.6.2 Non-admission and grounds for refusal

Dutch transposition of Article 5(1) under point (e) foresees that to acquire
the Blue Card the applicant must not pose a threat to public policy, public
order, or public security.#3 While the Directive’s requirement also refers to
the notion of ‘public health’ it has been subsumed in the Dutch translation
under the notion of “public order’,** of which, however, no mentioning is
made in the Directive. While doubts have been raised as to the correctness
of transposing the notion of public order this way (Groen and De Lange,
2011: 343), other Member States have also used the notion of public order
instead of public policy when implementing the Directive’s requirements
as noted by the European Commission (European Commission, 2014, p. 7).
Article 8 of the Directive which contains the grounds for refusing the
granting of the Blue Card is largely covered by the 2000 Dutch Alien Act.
Article 18.1 of this Act comprises a number of reasons, including those
specified by the Directive such as the refusal to grant the Blue Card in case
that the applicant has presented false documents.4> More interesting in
this regard is the transposition of Article 8(5) of the Directive, which per-
mits Member States to reject an application for an EU Blue Card on the
ground that according to national law sanctions have been imposed on the
employer for undeclared work and / or illegal employment. Discretion, as
implied by this provision, has not only been used by the Dutch authorities
in transposing these EU rules. In fact, the Dutch transposition is stricter than
what is prescribed by the Directive. This becomes manifest not only from
the obligatory language of the relevant Dutch measure but also stems from
its content: refusal of admission is considered as justified if the employer
has been punished within a period of up to five years preceding the appli-
cation for a Blue Card.# The five-year interval linked to the sanctioning of
the employer is an element that does not make part of the Directive but was
added to the Dutch transposition measure.4” Regarding this point, Groen
and De Lange regard the Dutch transposition as disproportionate and as
undermining the Directive’s attractiveness. In their view this way to trans-
pose the Directive provision cannot be simply justified on the ground that

42 See Article 5(5) of the Directive.

43 Cf. Articles 3(30) sub-section one under clause (f) of Foreigners Decree 2000.

44 See Official Bulletin, 2010, 307, p. 128.

45 Cf. Article 8(1) of the Blue Card Directive.

46 See Article 3(30) sub-section one under clause (b) of Foreigners Decree 2000.

47  This is actually something that is to be avoided according to the Instructions for drafting
legislation (no. 331).
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it fits into the context of Dutch legislation (the Modern Migration Policy
Act) as argued by the Ministry of Security and Justice (Groen and De Lange,
2011: 343). Interestingly, the same argumentation — to transpose the Direc-
tive’s provision in harmony with Dutch law — was used by the Ministry
to explain the non-transposition of Article 8(4). It gives Member States the
option to reject an application for an EU Blue Card to ensure ethical recruit-
ment which aims to mitigate brain drain from third countries. This Article
was not transposed into Dutch legislation, because, according to the Minis-
ter, national plans were already under way to introduce a code of conduct
for ethical recruitment in the Netherlands (Parliamentary Papers 11 2007 /08,
22 112, no. 663, 7). Finally, in line with the Dutch transposition law, unem-
ployment does not constitute a reason for withdrawing the Blue Card from
third-country nationals already residing in the Netherlands for the purpose
of highly-qualified employment. However, discretion granted by Article
9(3) of the Directive has been used to establish that unemployment justifies
refusal of renewing the Blue Card.48

9.6.3 Intra-EU mobility

The Netherlands supported the Directive’s objective to foster intra-EU
mobility and therefore did not approve of nor implemented, as already
noted, the Directive’s provisions concerning the labour market test and der-
ogation from the salary threshold. Intra-EU mobility also plays a role with
regard to the migration of family members that the Directive addresses in
Article 15. In this regard, the Directive implies more favourable provisions
than its Dutch counterpart. Article 15(5) obliges Member States to derogate
from already existing EU rules on family reunification when it comes to
the provision of residence permits to the Blue Card holder’s family mem-
bers (Groen and de Lange, 2011: 348). Under the condition that the family
was already constituted in the first Member States, the family members
shall have the possibility to accompany the Blue Card holder in moving
to a second Member State (Article 19(1)). The Dutch transposition of these
EU rules, however, turned out to be stricter, arguably due to the difference
between the Directive and national rules regarding the obligation of imme-
diate application. According to the Dutch transposition law, moving to
another Member States is only permitted for family members if they have,
corresponding with the requirement for the Blue Card holder, resided in the
Netherlands for at least eighteen months. This does not seem to be in line
with the Directive which does not include any rules justifying such a strict
interpretation, as applied by the Dutch transposing authority (Groen and
De Lange, 2011: 346).

Having taken a closer look at the Dutch transposition of the Blue Card
Directive, it is now time to turn to the explanatory analysis.

48  See the newly added Articles 3.89b and 3.91c of the Foreigners Decree 2000.
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9.7 ANALYSIS

The descriptive analysis provided a number of insights into the Dutch trans-
position of the EU Blue Card Directive which shall now be used to assess
the role of discretion by means of the sets of expectations previously devel-
oped with regard to the formal implementation of European directives.

9.7.1 Discretion-in-national-law

The discretion-in-national-law expectation implies that having a wide margin
of discretion available for the purpose of transposition facilitates integrating
EU rules into the national legal corpus. Was that so in the case of the Dutch
transposition of the Blue Card Directive? The Netherlands already had their
own national admission system in place, the Knowledge Migrant Scheme,
from which the European counterpart diverged in a few aspects — despite
the amendments which the Commission proposal had undergone during
the negotiations. However, it appears that the Dutch transposition author-
ity, the Ministry of Security and Justice, managed to smoothly convert EU
rules into national migration law. Discretion certainly played a relevant role
in this regard. Due to the Directive’s wide margin of discretion it was pos-
sible for the Netherlands to maintain the status quo, and hence, to hold on
to an admission system that had already proved to work well and that pro-
vided the reference point for future national legislation.

Discretion is described by implementation scholars as providing Mem-
ber States with a broader range of policy alternatives in transposition. This
can be understood as implying that all of the alternatives are based on the
idea that discretion is used whereas I believe that one of these alternatives
is also not to make use of discretion. In other words, if a Member States
uses discretion when transposing EU rules it may do so with a view to leav-
ing national rules intact. The same objective may, however, be pursued by
not using discretion. This is evidenced by the Dutch transposition of the
Directive’s rules relating to domestic labour markets and salary standards.
Neither the option of applying a labour market test prior to granting admis-
sion nor any changes to the salary threshold were taken over in Dutch
transposition legislation. Hence, in not being forced to use these options the
discretionary decision was made not to consider them, and thus, to keep
the status quo in place that did not provide for any such measures. What's
more, additional administrative burdens which would have resulted from
the introduction of the aforementioned EU rules could be avoided.

Discretion also played a role in some cases where national transposition
turned out not to be entirely in line with the Directive. Having diverging
national rules in place or facing the obligation to create new ones for the
purpose of transposition, were apparently also reasons for the transposing
Ministry to formally implement EU rules differently than intended by the
Directive. This is exemplified by the way mobility rights of the Blue Card
holder’s family members were transposed: regarding this point the Dutch
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transposition measure is stricter than the relevant EU rules but in line with
Dutch law and practice. It also shows in the fact that the ethical recruit-
ment provision was not transposed which would have required additional
transposition efforts since Dutch migration law did not provide for cor-
responding rules. Finally, the stricter approach emerging from the Dutch
transposition law with regard to rejecting applications for the Blue Card in
case of sanctions against the future employer of the third-country migrant
was justified on the ground that it was seen to be in line with new national
legislation. Especially in the latter case it becomes evident that additional
discretion was apparently sought outside the Directive’s limits. This ‘illicit’
discretion did, nevertheless, not trigger any criticism on the part of the
European Commission. The Netherlands were not considered responsible
for infringing Directive’s requirements, in contrast to many other Member
States that were eventually found not to comply with the Blue Card Direc-
tive.

9.7.2 Discretion and disagreement

Compliance with the Direcive, does, nevertheless, not remove that fact that
the final Blue Card Directive did not only include requirements meeting
Dutch preferences. Next to the validity of the Blue Card and rules regarding
unregulated professions, it was also the salary threshold that could not be
brought more in line with already existing Dutch rules. This brings expecta-
tion 6 into the picture. It is expected that Member State disagreement with a
directive’s requirement raises the likelihood of deficient transposition, and
that this effect becomes more positive as the degree of discretion decreases.
In other words, if a Member State lacks discretion for transposing the rel-
evant requirement, it is supposed not to implement it properly. This expec-
tation can be ruled out, however, since the Blue Card Directive came along
with a wide margin of discretion. Additional discretion was used to create
‘suitable solutions’. The latter shows in the way the Netherlands realised
their wish to exclude certain professions from the scope of the Blue Card
by using discretion flowing not only from the Directive’s substantive part
(Article 6), but also from its standard provisions (definition) and specifica-
tions in the preamble.4> What’s more, no problems were reported regard-
ing the transposition of requirements that had not been brought into closer
alignment with Dutch rules during the negotiations and hence did not
entirely match Dutch preferences (e.g. those related to unregulated pro-
fessions or the Blue Card’s validity). Finally, it should be noted that in the
absence of any complaints by the European Commission, Dutch transposi-
tion did not appear to be deficient.

49  For the exclusion of sex workers Article 6 was used, being specified by recital 8 (see sec-
tion 9.3.4).
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9.7.3 Discretion, compatibility, administrative capacity and
transposition actors

The foregoing does not change the fact that affording Member States higher
levels of discretion may under certain circumstances turn discretion into an
impeding factor in the process of transposing a directive, in particular the
more EU and national rules are not compatible, if administrative capacity
is lacking but also in the presence of a high number of actors carrying out
transposition.

Discretion can, however, also enforce positive effects from factors such
as compatibility, particularly if it is granted by larger degrees and if the
match between EU Directive and national legislation appears to be good
(expectation 7). These two conditions apply in the present case: legal dispar-
ities between the Directive and Dutch law did not become very pronounced
due to the fact that national admission schemes continued to co-exist with
the Blue Card admission scheme. What’s more, legal incongruence between
EU and Dutch legislation was eventually low, in other words, the Directive
and Dutch migration law matched relatively well. This observation is sup-
ported by taking Steunenberg’s and Toshkov’s concept of compatibility as a
benchmark. According to this concept a small legal misfit applies if transpo-
sition is carried out by means of two or fewer transposition measures which
are lower-ranking legal instruments (delegated legislation) (Steunenberg
and Toshkov, 2009: 960). The Blue Card Directive required the adoption of
not more than two administrative decrees. Furthermore, difficulties in the
formal implementation of the Directive resulting from administrative short-
comings such as lacking administrative capacity (insufficient transposition
knowledge) or coordination problems within the responsible Ministry did
not arise. On the contrary, transposition went smoothly. This is for instance
evidenced by the fact that all stages in the process, including the treatment
of the draft transposition measure in both the Dutch Council of Ministers
and the Council of State, had been passed within the envisaged time frame.
This can be derived from the i-timer report which the Dutch Ministry of
Foreign Affairs regularly submits to the Dutch Parliament.50 On top of all
that, the Directive has a wide scope of discretion and, as noted further up,
discretion facilitated the incorporation of EU requirements into national
law. Having said this, it seems safe to say that the compatibility interaction
expectation holds true.

Next, the capacity interaction expectation assumes that administrative
capacity raises the likelihood of proper transposition but that this effect
becomes less strong the more discretion is granted by a directive. While con-
siderable discretion was available for transposition, administrative capacity,
i.e. insufficient transposition knowledge and / or coordination problems

50 See the attachment to the Ministry’s letter to the Dutch Parliament about the state of
affairs concerning the implementation of EU law, fourth quarter of 2010, BLG98235,
21109, no. 198, 3 February 2011.
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within the transposing national authority, did not play any role. Hence, the
capacity interaction expectation does not appear to be of relevance in the pres-
ent case.

Finally, transposition may be hampered by more actors entrusted with
this task in combination with more discretion being granted by a directive
(expectation 9). The transposition of the Blue Card Directive only involved
one (main) transposition actor. This precluded any controversy with other
domestic actors about how to transpose the Directive. Neither the coordina-
tion tasks that had largely been carried out already at the negotiation stage,
involving next to the implementing Ministry of Security and Justice, the
Ministry of Social Affairs and Employment nor the internal communication
between the former’s political and legal units involved in the Directive’s
dossier, impeded transposition (interview). Against this background, the
plausibility of the expectation is difficult to establish. Hence, the conclusion
that there was no interaction effect from more actors involved in transposi-
tion and the Directive’s wider discretion scope.

All things considered, it seems that discretion could unfold positive
effects on the Dutch transposition of the Blue Card Directive. In this regard,
discretion did not only contribute to timely and legally correct transposi-
tion. The fact that, through discretion, the national scheme could be pre-
served and the preferences of a number of domestic actors therefore accom-
modated, including alongside the Dutch Government and Parliament also
the national authority in charge of the practical application of the EU’s
requirements (the Immigration and Naturalisation Service, IND), seems to
have enhanced the domestic support of the Directive and its incorporation
into the Dutch legal framework.

The domestic responses to the Directive in and beyond the Netherlands
have, however, triggered negative reactions. Concerns have been voiced
about restrictive approaches taken by Member States in transposing the
Directive since wide discretion allowed them to do so (Cerna, 2013). But,
as can be derived from the recent Commission report on Member States’
implementation of the Directive, with a view to the Netherlands, it does not
seem to have adopted a purely minimalist approach to transposition. On
the contrary, it has shown a more favourable approach than other Mem-
ber States to some of the Directive’s requirements (European Commission,
2014). Nonetheless, the Dutch transposition case illustrates that the attrac-
tiveness of the Directive is harmed by the fact that EU and national admis-
sion schemes compete (Cerna, 2013: 192). The Commission’s figures for the
year 2012 are telling in this regard: while within this period Member States
like Germany, Spain or Lithuania were countries with the greatest share
of the total amount of Blue Cards granted within the EU (Germany: 2584,
Spain: 461, Lithuania: 183), the Netherlands was one of those Member States
with the lowest share of the overall amount of Blue Cards — having granted
merely one Blue Card. This sharply contrasts with 5514 permits that third-
country nationals obtained in the same period under the Dutch admission
scheme (European Commission, 2014, p. 3; 13).
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9.8 CONCLUSION

The possibility cannot be ruled out that discretion may be used by Mem-
ber States to make restrictive policies. Nor can it be denied that discretion
adds to legal diversity in the application of a number of issues the Direc-
tive regulates (e.g. admission criteria, volume, salary threshold, validity,
grounds for refusal) undermining a more unified approach towards legal
migration within the EU. In spite of it all, the case of the Blue Card Direc-
tive shows that discretion had a number of positive effects which may in the
long-term outweigh immediate disadvantages: Due to discretion the first
measure ever seeking to establish a common EU approach to labour migra-
tion was adopted in a field previously governed by national interests. In the
negotiations, discretion came to the fore as facilitating factor, by means of
which different Member States’ interests could be reconciled. Moreover, the
directive has meanwhile been transposed by all Member States whereby, as
exemplified by the Directive’s formal implementation in the Netherlands,
discretion has eased converting EU rules into Dutch law and shown its
potential in fulfilling a facilitating-fit-function in transposition.



10 Pyrotechnic Articles Directive

10.1 INTRODUCTION

In this chapter EU- and national-level processes regarding the Pyrotechnic
Articles Directive! take centre stage. Mapping out the area of consumer law
and the background to the Directive, is followed by a closer examination of
the negotiations and Dutch transposition of it. Presentation of either process
includes a descriptive and explanatory analysis. Both analyses are geared
towards shedding light on the role of discretion.

10.2 THE DIRECTIVE

Consumer law is an area where the European legislature defines legislation
mostly in the form of directives (Antoniolli, 2006: 868) of which the Pyro-
technic Articles Directive, adopted in May 2007, provides one example.
Based on Article 95 TEC (now Article 114 TFEU),? the so-called internal mar-
ket article — envisaging harmonisation of national laws with a view to EU-
wide market integration — 3 introduces a certification system for pyrotech-
nic products. Lying at the interface of consumer protection / product safety
and the internal market, the Directive is a piece of EU regulation pursuing
the objectives of free circulation of pyrotechnic articles in the internal mar-
ket —in line with one of the EU’s founding principles, the free movement of
goods (Article 23 TEC, now Article 28 TFEU) — and a high level of human
health protection, public security and safety of consumers.* Pyrotechnic
articles are defined broadly in the Directive, in so far as they do not merely
include fireworks, but ‘any article containing explosive substances or an
explosive mixture of substances designed to produce heat, light, sound, gas
or smoke or a combination of such effects through self-sustained exother-
mic chemical reactions.”> This description applies next to fireworks, also to
theatrical pyrotechnic articles, and pyrotechnic articles for vehicles as well
as a variety of products designed for a more specific application (Aufauvre,

1 Directive 2007/23/EC of the European Parliament and of the Council of 23 May 2007 on
the placing on the market of pyrotechnic articles, OJ L 154, 14 June 2007, pp. 1-21.

2 Also Article 115 TFEU implies legislative harmonisation but requires unanimity voting,
unlike Article 114 TFEU which is based on ‘qualified majority voting’.
3 Article 95 EC provided the legal basis for Community institutions for taking measures

aiming at promoting the establishment and functioning of the internal market.
4 See Article (1) of Directive 2007/23/EC.
5 Cf. Article 2(1).
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2008: 59). While the 1993 Explosives for Civil Use Directive® excluded pyro-
technic products explicitly from its scope, it anticipated the adoption of EU
regulation on this matter.” Both Directives on Explosives and Pyrotechnic
Articles follow the new approach to technical harmonisation and standardi-
sation. This new regulatory technique, outlined first in a 1985 Commission
White Paper, was agreed by the Council with the aim of simplifying and
further facilitating harmonisation for the purpose of economic and market
integration.8 It is based on the principle of mutual recognition which, trans-
lated to the present case, means that for pyrotechnic articles lawfully mar-
keted in one Member State access to the market of another Member State
shall be guaranteed. ‘Lawfully’ means ‘according to EU-wide harmonised
essential safety requirements’ and is supposed to ensure the free circula-
tion of goods — as well as a high level of consumer health protection — also
in situations where the buying Member State has technical rules in place
with which the traded pyrotechnic products do not comply. Harmonisation
is facilitated by the fact that, as reflected by the Directive, it is limited to
the essential safety requirements and applied to only very few other issues.
Compliance with the essential safety requirements is controlled by a sys-
tem of market surveillance and conformity assessment procedures at the
end of which, if the product complies with EU harmonised standards, the
CE marking is affixed to the product. Trade in fireworks involves a num-
ber of economic operators. Therefore the Directive establishes obligations
for not only Member States but also for economic manufacturers, importers
and distributors — not removing, however the ultimate responsibility from
Member States to provide for the proper transposition and application of
the Directive.? With its aims to remove (trade) barriers to intra-Community
trade and legislative harmonisation at minimum level (regarding safety
requirements and information provisions on safe handling and use of pyro-
technic articles), the Directive reflects both negative and positive integra-
tion dynamics that underlay the development of the internal market (as
an area being internally free of borders, thus allowing for three movement
of goods). In so doing, the Directive provides a typical instance of product

6 See Directive 93/15/EEC of 5 April 1993 on the harmonisation of the provisions relating
to the placing on the market and supervision of explosives for civil uses, OJ L 121, 15
May 1993, pp. 20-36.

7 The preamble of the Directive stipulates that “Whereas, pyrotechnical articles require
appropriate measures to ensure the protection of consumers and the safety of the public;
whereas an additional directive is planned in this field’ [italics added].

8 See Council Resolution of 21 December 1989 on a global approach to conformity assess-
ment, OJ C 10, 16 January 1990, pp. 1-2 and implementation by means of Council Deci-
sion of 22 July 1993 concerning the modules for the various phases of the conformity
assessment procedures and the rules for the affixing and use of the CE conformity mark-
ing, which are intended to be used in the technical harmonisation directives OJ L 220, 30
August 1993, pp. 23-39.

9 Directives are, in principal, addressed to the Member States. See Article 288 TFEU (ex
Article 249 TEC).
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safety regulation that brings with it measures of both market regulation and
deregulation.

10.2.1 The area of consumer protection

Already for a good while, the EU has been active in the field of consumer
protection and product safety — even though, the overall development of
EU consumer law was built on thin ground. The Treaty of Rome (1957)
referred to ‘the consumer’ only sporadically alongside rules on the free
movement of goods and services that were of direct or indirect relevance
to the consumer (Weatherill, 2013: 3; 6). It should be noted that, in a field
where the directive has become the prominent regulatory instrument, it
was, however, soft law, issued by both the Commission and the Member
States in the Council that gave essential impulses to the development of
EU consumer law (Antoniolli, 2006: 862). This is all the more interesting
because soft law in EU areas including consumer protection is not devoid
of any legal effects (Senden, 2005: 81; Weatherill, 2013). In this regard, it is
relevant to note that the European Court of Justice has supported the har-
monisation of national laws regarding consumer protection by referring to
soft law in its interpretation of consumer-related treaty provisions!® as well
as, at later stages in the evolution of consumer law, by emphasising both the
effects of harmonising directives found to confer consumer rights and the
obligation of Member States to ensure these rights.!! In any case soft law has
paved the way for legislative initiatives regarding consumer law, the 1975
Council Resolution!2 being only one example out of many. In setting out
out a consumer protection and information policy, it highlighted five con-
sumer rights, including the ‘right to protection of health and product safety’
and the ‘right to protection of economic interest” as top priorities. Moreover,
the Council Resolution is illustrative of the fact that the close connection
between economic integration / EU internal market project and consumer /
product safety was established early on (Weatherill, 2013: 254-255; see also
Twigg-Flesner, 2012).

10 As shown in case C-362/88, GB-INNO-BM v Confederation du Commerce Luxembour-
geois [1990] ECR I-667. Weatherill states that the Court was also explicit in its judgments
about its use of soft law in interpreting binding legal provisions as emerges from case
(C-322/88, Grimaldi v Fonds des Maladies Professionnelles [1989] ECR 4407. Cf. Weath-
erill, 2013, p. 8.

11 See, in particular, the case C-9/90, Francovich and Others v Italy [1991] ECR I-5357and
later judgments, amongst others, case C-91/92, Faccini Dori v Recreb [1994] ECR I-3325.

12 Other measures followed: Council Resolution of 19 May 1981 on a second programme
of the European Economic Community for a consumer protection and information pol-
icy, Council Resolution of 15 December 1986 on the integration of consumer policy in
other common policies, Council Resolution of 9 November 1989 on future priorities for
relaunching consumer protection policy.
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While the Treaty of Rome underlined the benefits for consumers from eco-
nomic integration, the following soft law initiatives increasingly empha-
sised the EU’s intention to ensure that integration through trade with a
view to economic expansion and the free movement of goods would not
jeopardise the interest and safety of consumers. The increase in available
products should bring with it more choice and better quality as well as an
attractive cost-to-performance ratio for consumers. At the same time, the
idea of consumer protection began to crystallise showing in both the Res-
olutions of the Council and Commission papers which set out a vision of
future measures regarding the protection and promotion of consumer inter-
ests against the background of growing economic integration. The focus
on the protection of consumers’ interests became apparent in the Council’s
reflections upon the possibility to integrate consumer protection as an objec-
tive into common EU policies, and the importance of ensuring the safety
of products and services (Council of European Union, 1986). It furthermore
was expressed by the Commission’s wish to give a ‘new impetus for con-
sumer protection policy” (European Commission, 1985) in the light of the
fact that progress in the area remained slow. By means of a new approach
to technical harmonisation, the Commission’s idea was to breathe new life
into the development of consumer protection laws and policies: common
health and safety objectives should be achieved by having in place common
standards for goods.

From the foregoing it can be followed that in the pre-Maastricht period
the development of EU consumer law was shaped through three major
streams or ‘routes’: soft law measures, internal market promotion and leg-
islative harmonisation (the so-called ‘new approach’ to technical harmoni-
sation). The latter two streams are interwoven with each other as noted by
Weatherill: ‘[i]n so far as economic integration improves the consumer’s
position by promoting a more efficiently functioning market, then harmoni-
sation is a pro-consumer policy” (2013: 11; 15). In other words, legislative
harmonisation has been framed by the EU institutions as a means used on
behalf of the consumer to protect his needs and rights (Twigg-Flesner, 2012).

Already with the European Single Act (1986), and in particular Article
100A (later Article 95 TEC), a supranational commitment was expressed
to guarantee a high level of consumer protection with a view to measures
concerning the functioning of the internal market (Antoniolli, 2006: 862-
863). This commitment was also reflected by the foundation of the Com-
mission’s Consumer Policy Directorate General in 1995, and, already before,
the development of the area had reached a peak with the adoption of the
Treaty of Maastricht, and the new Title IX on ‘common commercial policy’,
in particular, which was added to the EU legal framework. With these legal
arrangements in place, the EU entered a new stage of development, gain-
ing legislative competence in the field of consumer law. The new Titel of
the Treaty centred on consumer protection without exclusively linking it
to the EU’s internal market project (Article 129a TEC). EU harmonisation
was given a boost by both the application of the co-decision procedure to
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EU consumer law-making and the establishment of qualified majority vot-
ing in the Council regarding legislation concerning the completion of the
internal market. And yet, even though the legislative activities of the EU
increased in subsequent years, many of its measures were not taken on the
basis of the newly required competence. This was apparently due to the fact
that — as reflected in Article 129al3 and maintained in later treaty changes
(Article 153 TEC and now Article 169 TFEU) — the EU’s role was under-
stood as supplementary to that of the Member States which remained in the
driver’s seat (Weatherill, 2013: 306-307). In general, it seems that the alloca-
tion of decision-making competences between the EU and national levels
became an increasingly relevant topic. After all, with the Maastricht Treaty
also the principle of subsidiarity was introduced which aimed to clarify
the conditions under which the EU was to take legislative action or leave
it to the Member States.!# Being a principle covering areas not belonging to
the realm of exclusive Community competence, the principle of subsidiar-
ity was to be observed by the EU in justifying its legislative acts, including
those proposed in the area of consumer law. The introduction of this prin-
ciple made it all the more obvious that the EU merely had an assisting role
and its application emphasised the idea that ‘Community intervention must
complement, rather than substitute for, state action” (Antoniolli, 2006: 865).
In the post-Maastricht period and continuing beyond the Amsterdam
and Nice Treaties, the Commission set up further objectives and strategies
in its ‘action plans’ and ‘consumer policy strategies’. The Commission’s pri-
mary concern was not anymore with legislative output but with the qual-
ity of legislation as evidenced by its better-law-making initiative. Since its
inception in 1995 it covers all areas of EU activity, including, as reflected
in the Commission’s policy plan, the area of consumer law (European
Commission, 1999). Re-enforcing its commitment to better law-making in
200215 resulted in the review of a list of future legislative measures which
should now be shaped with a view to the objectives of deregulation and
simplification. This review exercise may have prompted the Commission
to get back to plans concerning a directive on pyrotechnics that had come
to a halt (interview). Furthermore, it is relevant to note that both the qual-
ity of legislation and the dissatisfying implementation results led the Com-
mission to adopt a more rigorous approach in the field of consumer law.

13 According to Article 129a TEC a high level of consumer protection shall be achieved
by ‘specific action which supports and supplements the policy pursued by the Member
States to protect the health, safety and economic interests of consumers and to provide
adequate information to consumers.’

14 Article 3b(2) TEC, now Article 5(3)(1) TEU.

15 COM(2002) 275 final. See also the Interinstitutional Agreement on better law-making in
which the European Commission, the Council of the European Union and the European
Parliament affirm their intention to facilitate, with a view to principles such as demo-
cratic legitimacy, subsidiarity and proportionality, and legal certainty, the legislative pro-
cess and to improve legislative quality of EU acts. Cf. Interinstitutional agreement on
better law-making. OJ C 321, 31 December 2003, pp. 1-5.



178 Part 3 Empirical aspects — negotiation and transposition analyses

The widespread use of directives implying the minimum harmonisation of
national laws had apparently led to different interpretations of EU direc-
tives, and therefore inconsistency in the application of EU consumer law as
a whole. This appeared to be detrimental to the aim of achieving common
safety standards, consumer confidence and legal certainty for business and
consumers throughout the EU. In the face of this problem, the Commission
sought to intensify legislative harmonisation by increasingly promoting full
(or maximum) instead of minimum harmonisation to tackle market frag-
mentation caused by divergent national legal frameworks (Reich, 2012b: 3).
The shift from minimum harmonisation to full harmonisation in the
development of EU consumer law is of relevance with regard to legisla-
tive discretion. After all, it is quite obvious that increasing harmonisation
of national legal frameworks implies little legislative discretion being left
for the Member States to implement EU directives. Seen in this light, the
Pyrotechnic Articles Directive possibly reflects the shifting paradigm in EU
Consumer Law from the earlier minimum harmonisation approach to more
detailed legislation and fuller harmonisation aspirations of the Commis-
sion. The Directive contains minimum harmonisation arrangements. Hence,
it grants discretion. At the same time, however, its detailed and lengthy pro-
visions reduce the discretion available for Member State implementation.
Meanwhile, the trend towards full harmonisation has not remained without
consequences for the Pyrotechnic Articles Directive. The Directive has been
revised in 2013 with the purpose of further clarifying terms, concepts and
conditions. This amendment has resulted in a still more detailed and there-
fore lengthier piece of legislation which more explicitly pursues the aim to
harmonise national laws, indicating this objective already in its title.16

10.2.2 Purpose and background to the directive

In fact, plans for a directive regarding pyrotechnics had already been dis-
cussed parallel to the preparations and negotiations of the Explosives for
Civil Use Directive. But they did not materialise — arguably due to national
differences concerning the sale and use of pyrotechnic articles — and were
eventually put aside (interviews). A decade later, a new attempt was
launched by the Commission which preferred a regulation over a directive.
However, support for directly binding EU rules did not find support among
the Member States and, as for the new approach to technical harmonisation,
it was only applied in combination with directives; hence the Commission
abandoned the idea of using a regulation as regulatory instrument (inter-
view).

16 See Directive 2013/29/EU of the European Parliament and of the Council of 12 June
2013 on the harmonisation of the laws of the Member States relating to the relating to the
making available on the market of pyrotechnic articles (recast), O] L 178, 28 June 2013,
pp- 27-65.
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The proposal for the Pyrotechnic Articles Directive was tabled in Octo-
ber 2005. It entailed a number of clear-cut aims relating to the internal mar-
ket and consumer protection. To begin with, it set out to achieve the free
circulation of pyrotechnic products within the EU — with the exclusion of
those products that were used by armed forces, police, in aircraft or cov-
ered by other EU legislation. The free movement of goods should be facili-
tated by the harmonisation of safety requirements of national consumer
laws. Common safety standards should, in turn, contribute to the increased
protection of consumers and professionals alike and eventually reduce acci-
dents resulting from the misuse and malfunctioning of pyrotechnic prod-
ucts (European Commission, 2005). The emphasis on the safety of fireworks
matched one of the Commission’s top priorities: to achieve a high and com-
mon level of consumer protection as reflected in its 2002-2006 consumer
policy strategy (European Commission, 2002).

Despite the EU’s early announcement in the 1993 Explosives for Civil
Use Directive to come up with legislation regulating consumer protection
and public safety regarding pyrotechnic products, preparations in this
regard started a mere ten years later with the setting up of an EU-level
working group for pyrotechnic articles composed of various stakehold-
ers from the Member States: representatives of relevant industries, above
all the Pyrotechnic industry, public authorities dealing with pyrotechnics
as well as the European Committee for Standardisation, in particular its
technical committee for pyrotechnic articles which played a leading role in
the drafting of the essential safety requirements. The different stakeholder
groups voiced support for the Directive, except for representatives from the
United Kingdom and Sweden that saw no need for EU legislation on this
matter (European Commission, 2005, p. 5).

The proposal for a Pyrotechnic Articles Directive seemed to be in the
best interest of the Member States. The Directive has been assessed as a
‘real opportunity to achieve a higher safety level with fireworks articles
through harmonised testing and quality assessment procedures’ (Aufau-
vre, 2008: 59). Having in place one single legal framework for the pro-
motion of pyrotechnic articles replacing the various national approval
procedures was seen as guaranteeing the free circulation of products and
therefore benefitting the domestic industries (Brochier and Branka, 2007:
619). What's more, a harmonised approval system for the placing of pyro-
technic articles on the market would reduce administrative burdens for
all parties involved in the European single market, especially enterprises
(Aufauvre, 2007). Finally, the EU’s regulatory approach seemed to benefit
Member States also in another respect. While national differences regard-
ing the examination of fireworks and approval processes for market plac-
ing of pyrotechnic products, as well as restrictions on the availability of
certain consumer fireworks were to be ironed out by a comprehensive
and coherent legislative framework at Community level, the removal of
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barriers to intra-Community trade should,'” however, not unnecessar-
ily interfere with national legal orders and practices. Hence — and in line
with Article 95 TEC — the choice for a directive as regulatory instrument
shows that the Commission paid due attention to the various regional tra-
ditions and local customs in the usage of fireworks within Member States
(European Commission, 2005, p. 5). The Directive proposal was subject to
the co-decision procedure, thus involving alongside the Council also the
European Parliament. The leading role, on the part of the European Parlia-
ment, was taken by the Committee on the Internal Market and Consumer
Protection. It was responsible for drafting the legislative resolution, being
herein supported by the Committee on Industry, Research and Energy. In
general, the European Parliament welcomed the proposal, considering it,
with a view to the Commission’s efforts at better law-making, as a ‘good
example of deregulation and simplification” (European Parliament, 2006a,
p- 44). It emphasised, however, the need for some clarification, pertain-
ing, for instance, to the concept of ‘pyrotechnic articles” or ‘manufacturers’
in order to truly realise the Directive’s objectives (European Parliament,
20064, p. 37). To this end, the European Parliament came up with various
suggestions to improve the quality of the proposal to guarantee coherency
in the application of the envisaged legal framework.

10.3 NEGOTIATIONS

While the Commission proposal was submitted in October 2005, Council
negotiations did not commence immediately owing to some organisational
difficulties during the start-up phase (interview). Under the Presidency
of Finland, the Member States got down to business in the second half of
2006. Negotiations took place in the Council Working Group Technical Har-
monisation and proceeded fast as witnessed by the participating civil ser-
vant from the Ministry of Infrastructure and the Environment. Indeed, the
European Parliament approved the proposed Directive at first reading by
the end of November 2006 (European Parliament, 2006b). Negotiations in
the Council were eventually concluded with the adoption of the final Direc-
tive in April 2007 (Council of the European Union, 2007). The Directive

17 Interstate-barriers to trade refers to the situation where goods produced in one Member
State are not allowed access to the market of another Member State because the latter
applies different technical rules concerning these goods than the former. Since the mean-
while famous ‘Cassis de Dijon’- judgment of 20 February 1979 these kinds of restrictions
on the free movement of goods are considered unlawful. From the judgment it followed
that goods that can be lawfully produced or marketed in one Member State and are not
subject to Union harmonisation should be allowed to be marketed in any other Member
State. This shall apply even if the product does not entirely comply with the technical
standards of the Member State of destination. This is also known as “principle of mutual
recognition’. Cf. case 120/78, Rewe Zentrale v Bundesmonopolverwaltung fiir Brannt-
wein [1979] ECR 649 (‘Cassis de Dijon’).
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was treated as an A-item throughout the entire negotiation process which,
therefore, took less time than negotiations on the more controversial B-items
would have required (see table 10).18

Table 10: Timeline for negotiations on the Pyrotechnic Articles Directive

11 Oct 05 Adoption by Commission proposal

17 May 06 | European Economic and Social Committee opinion

30 Nov 06 | Adoption of the directive at first reading by European Parliament

16 Apr 07 | Approval by the Council of the European Parliament position at 1st
reading

23 May 07 | Formal adoption by Council and European Parliament

Additionally, and in conformity with Article 259 TEC (now Article 302
TFEU) the Economic and Social Committee delivered its opinion on 17 May
2006.

The Netherlands were amongst the majority of countries that supported
the idea of introducing common rules on the marketing and use of pyro-
technic articles. The Dutch position on the proposal had been prepared by
the Working Group Assessment New Commission Proposals (Werkgroep
Beoordeling Nieuwe Commissievoorstellen (BNC)). In principal, being
composed of civil servants from all ministries and representatives of the
regional and local authorities,1? its composition can slightly differ from case
to case depending on the content of the directive under negotiation. Next
to local representatives, the Working Group involved, in the present case,
the Ministry of Infrastructure and the Environment — as the authority being
chiefly responsible for the dossier on the Pyrotechnic Articles Directive —
the Ministries of Economic Affairs, the Ministry of Justice (nowadays Secu-
rity and Justice), the Ministry of Finances and a few others. Member States’
support for the proposal did not only result from the economic advantages
it implied for domestic pyrotechnics industries. In particular the safety of
pyrotechnics seemed to be a problem with a European dimension even
though Member States were differently affected by it (European Commis-
sion, 2005, p. 3). Be it as it may, in 2006, coinciding with the negotiations on
the Directive proposal, EU wide figures were estimated at 45.000 casualties

18  To briefly recall from the previous discussion: As a rule, treating the directive propos-
al as a B-Item in the negotiations, indicates that the proposal contains contested issues
which require further debate to reach agreement. A-items, by contrast, only require for-
mal adoption because agreement on the proposal has already been reached in the Coun-
cil preparatory bodies (see section 8.5.2.1).

19 Dutch regional and local authorities are: the Association of Provinces of the Nether-
lands (Interprovinciaal overleg, IPO) and the Association of Netherlands Municipalities
(Vereniging van Nederlandse Gemeenten, VNG).
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resulting from the misuse or malfunctioning of pyrotechnic products (Bos,
2006).20

Problems with pyrotechnic articles had caused a fireworks explosion
earlier on, in the Dutch city of Enschede on 13 May 2000. Being the worst
fireworks disaster ever occurring on European territory, it was a ‘dramatic
experience for the country’ (interviewee of the Ministry of Infrastruc-
ture and the Environment) causing deaths (23) and injuries (947), and the
destruction of residential areas and public space (Speksnijder and Wiegman,
2000).2! Later on it was found that very dangerous fireworks had intention-
ally been classified as not dangerous when being put on transport to be
eventually stored close to a residential area (interview). The Government’s
response in the aftermath of this disaster was to bring new legislation into
force, by means of the 2002 Fireworks Decree (Vuurwerkbesluit) which was
amended in 2004 to improve its practical application and enforcement. The
Fireworks Decree includes rules addressing all stages of the product cycle
(amongst others import, assembling, selling, transporting, storing, and
igniting) to ensure high safety levels (Official Bulletin, 2009, 605, p. 33). Even
though new legislation and additional measures in the enforcement sphere
alleviated the problem of unsafe and illegal fireworks circulating on Dutch
territory to a certain extent in the years after the Enschede fireworks disas-
ter, it nevertheless persisted (Biezeveld, 2010: 42).

Given this situation, it may not come as a surprise that the Dutch Gov-
ernment did not object to the Commission proposal. Maybe it was even seen
as an opportunity to further improve own legislation. After all, the Dutch
Fireworks Decree has been assessed as lacking a clear definition of profes-
sional fireworks from which requirements for its use and sale could have
been derived (Biezeveld, 2010: 44-45). In any case, the Dutch Government
acknowledged the economic benefits which the single market for pyrotech-
nic articles entailed and the fact that safety rules and measures against ille-
gal fireworks were planned to be realised, even though, it wished the envis-
aged rules regarding the enforcement of the Directive to be more in line
with national practices. Especially these rules should be clarified and pro-
vide for more effective enforcement through, for instance, the extension of
safety requirements to the transport and storage of pyrotechnic articles, an
issue which the proposal did not address (Parliamentary Papers 11 2005/ 06,
22112, no. 429).

It is not only due to the experience of the Enschede fireworks disaster
that the Dutch situation regarding the sale and use of pyrotechnic articles
is a specific one compared to other Member States. Relatively speaking,
considering the EU as one sales market for pyrotechnic articles and tak-
ing the per capita consumption as a benchmark, the popularity of pyro-

20 Bos, ‘Vuurwerkverschillen tussen EU-landen verdwijnen’, in Algemeen Nederlands
Persbureau (ANP) 30 November, 2006.

21  C. Speksnijder and M. Wiegman ‘Deuren tussen de bunkers moeten hebben opengesta-
an’, in Het Parool 15 May 2000.
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technic articles in the Netherlands appears to be one of the highest among
other countries (interview). Against this background it is a dilemma that
not only legal fireworks but also illegal ones — being illegal for reasons of
safety and health — are among those consumed, making up, in fact, fifteen
percent of the annual consumption of fireworks. In fact, the Netherlands
have been struggling more than other Member States with the problem of
‘illegal fireworks’ that put consumers in dangerous and harmful situations.
This is additionally aggravated by the fact that illegal fireworks are difficult
to distinguish from their legal counterparts. While this may, on the face of
it, suggest that illegal fireworks constitute a truly “Dutch problem’ caused
by national habit, trade in fireworks certainly is a cross-border business,
involving other countries for transportation and storage purposes.22

In any case, for the Netherlands, the safety of pyrotechnic articles was
a major issue when entering the negotiations on the draft directive. But it
certainly was not the only Member State with clear preferences.

10.3.1 Placing on the market

According to the civil servant from the Ministry of Infrastructure and the
Environment who was closely involved in the negotiations on the Directive,
Germany appeared to be very assertive in attaining outcomes resembling
its own rules enshrined in the German Explosives Act (Sprengstoffgesetz).
It was herein supported by a couple of other Member States such as France
and Denmark, but also others that approved of proposals forwarded by the
German delegation. On the other hand, negotiations revealed the various
cultural traditions between the Member States in dealing with pyrotechnic
articles and the different preferences resulting from this.

The Commission proposal specified conditions on the placing on the
market of pyrotechnic articles in Article 5: goods have to meet the obliga-
tions of the Directive, bear a CE marking and comply with the conformity
assessment procedure established to determine whether or not the placing
of the marking is lawful. ‘Placing on the market’ refers to products being
available on the Community market for the purpose of distribution or use
— either for payment or free of charge (Article 2(2)). The delegation from
Malta objected to the definition by pointing out that, if it was applied,
Malta could not preserve its local custom of having, within its territory, fire-
works produced by associations for village fairs. According to the proposed
EU rules domestically produced fireworks would have to be subjected to
the intended certification and assessment procedures. It was therefore
unlikely that the fireworks produced by the Maltese associations would be
approved. And yet, Malta wanted to maintain its ‘century-old tradition” and

22 In this context it should be mentioned that the Directive is also applicable to the Euro-
pean Economic Area and therefore to Iceland, Norway and Lichtenstein. In other words,
products that are for instance placed on the market in Norway are considered to having
been made available on the Community market.
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to accommodate its preferences, which were also shared by other Member
States such as Spain, the definition was extended resulting in the so-called
‘Malta-clause’. It established that articles produced by domestic manufac-
turers for own use and approved by the Member State concerned for use on
its territory would be excluded from the definition given in the draft direc-
tive (interview). Recital (8) of the final draft points to Member States’ reli-
gious, cultural and traditional festivities justifying the limitation of the defi-
nition. This amendment was also supported by the European Parliament
which was well aware of the specific national regulations on the marketing
and use of fireworks resulting from different customs and traditions (Euro-
pean Parliament, 2006a).

10.3.2 Categorisation

The Commission proposal distinguished between two different types
of pyrotechnic articles, fireworks and other pyrotechnic articles which
were further divided into different sub-categories and hazard levels (low-
medium-high). According to its suggestions made at first reading, the Euro-
pean Parliament wanted to have a still clearer distinction between the vari-
ous types of pyrotechnic products as well as a further criterion on the basis
of which, within the type of fireworks, categories were to be distinguished
(European Parliament, 2006a). This became the noise level, on the basis
of which, next to the level of hazard, four different categories are distin-
guished: category 1, 2 and 3 pertain to fireworks for consumers, category 4
to fireworks for use only by persons with specialist knowledge.

These amendments were certainly in accordance with ideas of the
Dutch delegation which wished to have clearer and more explicit distinc-
tions between the relevant categories, especially between those three per-
taining to pyrotechnic articles for consumers, which were — up to that point
- only implicitly mentioned, on the basis of product features listed in the
Annex to the Directive. Having established clearer distinctions between cat-
egories in the substantive part of the Directive was considered to facilitate
its practical application and enforcement (Parliamentary Papers 11 2005/ 06,
22112, no. 429).

The Dutch Government also wanted the numbering of categories within
Article 3(1) to be changed. The proposal mentioned categories 1 to 4 reflect-
ing a scale from the least dangerous (1) to the most dangerous (4) pyrotech-
nic articles (according to different hazard and noise levels). This number-
ing was seen as ‘confusingly” similar to the classification of pyrotechnic
products for transport purposes where class 1.1. is used to identify very
dangerous products and class 1.4 refers to those that are the least danger-
ous (Parliamentary Papers 11 2005/06, 22112, no. 429, p. 27). Possibly due to
the Enschede accident, fears were that similarities of classification systems
might be exploited for false hazard classifications, increasing chances that
very dangerous fireworks might fall into the hands of consumers. Alongside
this, the Dutch Government urged that it should be prohibited that articles
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within category 4 professional fireworks, presenting a high hazard, become
available for private use. Even though the Directive proposal addressed this
aspect in Article 7(3), the Government still saw room for improvement espe-
cially in respect to limitations on trading (Parliamentary Papers 11 2005/06, 22
112, no. 429, p. 27).

This wish of the Dutch Government corresponded with the national
approach already applied; the Fireworks Decree pursued the aim to effec-
tively combat trade in illegal fireworks, including the possibility to sanc-
tion the (mis-)use of these products (Fireworks Decree, 2002).23 Whereas
for clarification purposes a third category (theatrical pyrotechnic articles)
was added to Article 3(1), the classification numbering suggested by the
Directive proposal remained the same.?* Dutch preferences were also not
accommodated as regards the prohibition of certain category 4 professional
fireworks. This concerned, for example, firework rockets creating a sound
effect, which are not allowed to be used in the Netherlands but, on the con-
trary, are regularly used in Spain. The Dutch Government was not alone
in wishing to get this prohibition into the Directive. But then again, other
Member States as well as the Commission considered such a ban as a likely
obstacle to the objective of a common market in pyrotechnics. The requested
introduction of a ban was certainly a thorn in the side of the pyrotechnics
industry which, while not sitting at the negotiation tables in Brussels, had
previously been consulted on the draft directive (interview). As for Article
3(2), requiring from Member States to inform the Commission about their
authorisation and identification procedures regarding ‘persons with spe-
cialist knowledge’ the Dutch Government accepted that a legal basis, so far
lacking, would have to be introduced into Dutch law (Parliamentary Papers
112005/06, 22112, no. 429, p. 27). With a view to the principle of subsidiarity,
the Government objected, however, to further specification of the content of
these rules. The final directive does not imply any further specification.

10.3.3 Consumer restrictions

The Netherlands were not the only country that advocated stricter mea-
sures. Specific preferences had already emerged from the Commission’s
consultation rounds in preparing the legislative proposal. It became obvious
that a number of Member States would not support EU legislation which
implied giving priority to economic benefits over safety. It was clear to the
Commission that, for instance, Greece and Ireland, having in place a ban
on the sale of fireworks to consumers, would not agree to a proposal dis-
regarding their national circumstances (interview). Therefore, and in line

23 See Article 1.2.6 of the 2002 Fireworks Decree.

24 Itis interesting to note that with the ‘recasted’ Directive 2013/29/EU being adopted, the
categories for fireworks were eventually amended. Article 6 of the Directive now divides
fireworks into the categories F1, F2, F3, and F4, with F standing for ‘fireworks’. This was
the result of a proposal from Germany (interview).
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with Dutch preferences to attain high levels of health protection and safety,
the Commission proposal established in Article 6(2) a limitation on the ‘free
movement clause’ concerning pyrotechnic articles as foreseen by Article
6(1). Accordingly, Member States could justify restrictions on the posses-
sion, use, and / or sale of fireworks of category 2 and 3 to consumers on the
grounds of public order, security or safety, or — following from an amend-
ment by the European Parliament — environmental protection. Recital 10 of
the final draft Directive explicitly links the conferral of discretion in imple-
mentation to the different cultural practices of the Member States:

The use of pyrotechnic articles and, in particular, the use of fireworks, is subject to mark-
edly divergent cultural customs and traditions in the respective Member States. This
makes it necessary to allow Member States to take national measures to limit the use or
sale of certain categories of fireworks to the general public for reasons of public security
or safety.25.26

On similar grounds Member States are allowed to increase age limits,
according to Article 7, regarding the use of the three different types of pyro-
technic articles that are established in Article 3. Member States are also per-
mitted to lower age limits with regard to those persons that are vocationally
trained or complete such training (Article 7(2)). Apparently, the Commis-
sion was aware of the need to confer discretion upon Member States. In the
face of legal diversity and therefore preference divergence which it encoun-
tered during the preparation and consultation phase, it ensured that some
discretion was built into the Directive proposal (European Commission,
2005, p. 3). As a consequence, the provision was not substantially amended
during the negotiations and also the Dutch Government did not see any
problems resulting from it for Dutch national legislation on fireworks (Par-
liamentary Papers 11 2005/06, 22112, no. 429, p. 27).

25  Article 16 of the final Directive includes a safeguard clause (Article 15 of the initial pro-
posal): in case that one Member State does not agree with restrictions imposed by anoth-
er Member State on the grounds laid down by Article 6(2), it can notify the Commission
which takes the final decision regarding the justification of these measures.

26 Inspite of this permission the circulation of unsafe and very dangerous pyrotechnic arti-
cles cannot be entirely ruled out. As pointed out by the civil servant from the Ministry
of Infrastructure and the Environment, the idea of free circulation of pyrotechnic articles
as enshrined in Article 6(1) as well as the lack of specific rules on the storage of these
articles, make it possible that articles which are actually restricted under national rules
become available, however, to consumers. This can happen if articles that are meant to
be placed on the market only if market access is allowed by a Member State, are, never-
theless, placed on the market of a Member State that prohibits the placing on its market
but allows these articles to be stored on its territory.
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10.3.4 Certification procedure

According to the Commission proposal the placing on the market of pyro-
technic articles was to be preceded by an ex-ante control of products which
several Member States already had in place. In the final draft Directive the
procedure boils down to the following steps. Next to categorising each
product, manufacturers are to ensure that products placed on the market
comply with the essential safety requirements; compliance is controlled by
a so-called notified body to be designated by the Member States (Articles
9 and 10). It shall check if pyrotechnic products meet the relevant essential
safety requirements provided in Annex I to the Directive. If this is the case,
the manufacturer has to affix CE marking to the product (Article 4), to indi-
cate compliance. If the manufacturer is established outside the Community,
the importer has to ensure that the latter has fulfilled his obligations and
can be held liable in this regard (Article 4(2)) by national authorities. Dis-
tributors, finally, have verification responsibilities: they have to ensure that
pyrotechnic articles display the CE marking and are accompanied by other
relevant documents containing product information (Article 4(3)). Assess-
ments should be carried out based on harmonised standards, which under
a mandate from the Commission are adopted by a European standardisa-
tion body (Article 8) for the design, manufacture and testing of pyrotech-
nic articles. Adhering to EU harmonised standards is recommended but not
compulsory for Member States.?” Next to the CE marking, the conformity
assessment procedures shall verify whether pyrotechnic articles other than
fireworks are properly labelled following the minimum standards estab-
lished in Article 12(2) or, as implied by this provision, adhering to stricter
standards imposed by the Member States. These minimum requirements
leave some discretion to Member States.

Whereas some Member States, such as Germany, already had ex-ante
approval systems in place, the introduction of such an approval procedure
implied a decisive change for the Netherlands where enforcement practices
were based on controlling products already placed on the market. The Com-
mission proposal underlined that harmonising national approval systems
would make an end to the different systems and varieties of national stan-
dards applied in the Member States and therefore reduce administrative
burdens considerably. While acknowledging that the proposed certifica-
tion system and presumption of conformity2?8 would facilitate the task of
national authorities in supervising compliance ex-post, the Dutch Govern-

27  Cf. Recital (9) of the Pyrotechnic Articles Directive.

28  Seein this regard Article 8(3) of the final Directive which stipulates that ‘Member States
shall consider pyrotechnic articles falling within the scope of the Directive which comply
with the relevant national standards transposing the harmonised standards in the Offi-
cial Journal of the European Union to be in conformity with the essential safety require-
ments set out in Annex I (...)". See in this respect also recital (16) of the Directive’s pre-
amble.
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ment expected costs running into millions from having to create this certifi-
cation system from scratch (Parliamentary Papers 11 2005/06, 22112, no. 429,
p- 25).2930 Against this backdrop, the Ministry of Economic Affairs sought
to invite the Commission to come up with an alternative to the CE marking
or to otherwise relax rules concerning the identification of producers for the
least dangerous group of pyrotechnic articles (category 1). But the Nether-
lands, being isolated with this request, was fighting a losing battle (inter-
view). The measure was a core part of the Commission proposal and as
such it remained in place. Failing to assert Dutch preferences in this decisive
respect, it should, however, be noted that the Dutch delegation succeeded in
getting some of its preferences incorporated into the Directive, with respect
to the essential safety requirements for pyrotechnic products. Both safety
distances and noise levels were determined along the lines of the sugges-
tions made by the Dutch delegations during the negotiations (interview).
In addition, under the Directive it was made possible to establish an admin-
istrative cooperation group of Member State market surveillance authori-
ties (ADCO).31 This turned out to be important from the Dutch perspective
because it provides for better control of fireworks coming from neighbour-
ing countries, in particular Belgium, and fireworks bought via the Internet.
The setting up of the ADCO was initiated by the Netherlands (interview
with Commission civil servant).

10.4 ANALYSIS

Looking at the final outcome, the Directive grants little discretion. The cod-
ing exercise already pointed into this direction, merely indicating as ‘discre-
tionary’ the permission to restrict the free movement of pyrotechnics (Article
6(2)), to set higher minimum age limits (Article 7(2)) as well as the permis-
sion granted to Member States to designate notified bodies carrying out the
conformity assessment procedures (Article 10), granting discretion on the
principle of institutional autonomy. In addition, and as highlighted in the

29  Itis worthy of note that the introduction of the Fireworks Decree amounted to 2.7 mil-
lion for 2530 companies. As regards the Pyrotechnic Articles Directive, by contrast, the
total amount of its implementation was estimated to be 12 million based on the figures
of the annual amount of consumer fireworks available — in 2001 boiling down to 8000
million — and the amount of 1500 Euros for CE marking for each individual product.
Further budgetary effects could not be specified but were not considered unlikely. Parlia-
mentary Papers 11 2005/06, 22112, no. 429, p. 25.

30 It was expected that enforcement was not facilitated but rendered more difficult by the
proposed rules. As an implication of the new definition of fireworks Dutch authorities
had to carry out controls at retailers and not, as before, at importers of pyrotechnic arti-
cles. Sulffice it to say that tracing of unsafe and dangerous products at the importer used
to be easier due to the fact that greater amounts of products were concentrated here
before they were distributed in smaller amounts to retailers (interview).

31  See paragraph 8.6 of the European Commission’s Guide to the implementation of direc-
tives based on the New Approach and the Global Approach published in 2000.
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interviews, being typical of European directives related to the achievement
of the internal market and therefore approximation of Member States” laws,
the Pyrotechnic Articles did not grant considerable discretion. Having said
this, does it mean that discretion did not play any relevant role in the nego-
tiations? The preceding analysis offers a number of insights that shall serve
to answer this question.

10.4.1 Discretion, policy area and political sensitivity

To start with, consumer protection is certainly not an area where EU law-
making is in its infancy. Even though explicit legislative competence was only
conferred upon the EU with its actual establishment through the Treaty of
Maastricht that subjected consumer protection to the Community method
(first pillar), it has promoted integration for decades, using the rhetoric of
consumer interest, protection and confidence against the background of the
emerging internal market to motivate its legislative initiatives. Aptly put, in
Weatherill’s words: ‘“The project to construct an internal market for the EU
is itself a form of consumer policy’ (Weatherill, 2013: 307). Hence, the EU
has become influential in terms of legislation, even if it did not exhaustively
made use of its legislative powers conferred upon it by the Maastricht Treaty.
EU integration in the area of consumer protection has been largely based on
legislative harmonisation justified by the EU’s objective of an internal market.
Where harmonisation is pursued, the role of legislative discretion is limited
from the outset. The Pyrotechnic Articles Directive seems to fit well into this
context. First, because it is based on Article 95 which pursues the approxi-
mation of Member States” law for the sake of economic integration (common
market) and second, because it is an instance of the new approach to technical
harmonisation which additionally promotes legislative harmonisation. The
conclusion that the Directive implies a small discretion margin (also based
on the codebook exercise), was not only confirmed during the interviews. It
was furthermore pointed out that with its detailed provisions the Directive
resembles for some part an EU regulation which is known for its lack of dis-
cretion and direct applicability of EU rules. All things considered, support is
found for the link between the influence of EU legislative competence in a
policy area and the amount of discretion granted to Member States by direc-
tives related to it (expectation 1). In the case at hand, increased EU impact
results into the conferral of less discretion for national implementation.

And yet, the simple truth is that EU integration can hardly proceed
without ensuring that Member States stay ‘on board’. Therefore integration
in the area of consumer law was pursued true to the motto that a common
objective needs a shared will: minimum harmonisation followed from this,
leaving Member States discretionary room for own (additional) measures.
In addition, consumer protection is a shared competence as evidenced by
the current treaty framework (Lisbon Treaty). In fact, EU consumer law pro-
vides an example of the ongoing debate on the distribution of competences
between the EU and its Member States. In this debate discretion plays a
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role, too, albeit rather indirectly, for the focus is on the principle of subsid-
iarity which Member States have apparently used as an argument to limit
increasing EU competences resulting from the Commission’s re-orientation
towards measures implying full harmonisation (Weatherill, 2013: 18-24; see
also Antoniolli, 2006; Reich 2012a, 2012b). Granted, the subsidiarity princi-
ple is of less relevance in the present analysis. But insights into the negotia-
tions on the Pyrotechnic Articles Directive suggest that discretion played a
relevant role in mediating between the envisaged application of EU law and
peculiarities of national laws. The debate on the definition of the “placing
on the market’ that conflicted with national customs in the use of pyrotech-
nics exemplifies this. The two sides of consumer law-making are brought
into view here: while legislative harmonisation on the grounds of consumer
protection and product safety was largely supported, above all by the Neth-
erlands, EU harmonisation seemed to be at odds with the different national
legal cultures and regulatory techniques as regards the sale and use of pyro-
technic articles. Member States generally subscribed to the two major objec-
tives of the proposal, establishing an internal market for pyrotechnic articles
and ensuring health protection / product safety in dealing with these arti-
cles; and yet discretion was incorporated in fact already prior to the nego-
tiations as reflected by the initial Commission proposal, in order to cope
with potentially contentious issues resulting from highly divergent cultural
traditions and national habits in the Member States. This leaves no doubt
that the Directive proposal entailed political sensitive issues and therefore
potential for controversy. The sole fact that a decade had to pass from the
first Directive proposal being prepared until the matter of pyrotechnic arti-
cles was actually addressed by the Member States in the Council supports
this view. Arguably due to the fact that the Directive proposal which was
finally tabled by the Commission already provided for some discretion in
matters relevant to the Member States,32 political controversy, however, did
not seriously affect the process of negotiations once they were under way.
Seen in this light, the present case does not seem to lend itself to illus-
trate the plausibility of the second expectation under consideration. It pos-
its that political sensitivity arising from the content of the directive under
negotiation results into the granting of more discretion to Member States.
On the other hand, if the expectation is understood less strictly, it still holds
true for the present case, as it cannot be denied that for this reason more
discretion was incorporated into the Directive, albeit prior to the actual
negotiations. As a matter of fact and as pointed out by the Commission civil
servant involved in the negotiations, discretion granted by Article 6(2) is
unusual for a Directive related to the internal market for it restricts the core
principle of the latter, the free movement of goods. From the viewpoint of
the Commission and the pyrotechnics industry legislative discretion was
also undesirable; for what was preferred were common rules guaranteeing

32 See Articles 6(2) — limitation of free movement and 7(2) — age limits.
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the removal of trade-barriers, contributing to the creation of a level play-
ing field in the Community. And yet, the Commission was quite aware that
by incorporating discretion, achieving Member States” agreement on the
Directive would be facilitated (interview). In fact, both civil servants from
the Ministry of Infrastructure and the Environment and the Commission,
explicitly stated that without discretion there would have been no Direc-
tive due to lack of approval by the Member States. Hence, even if granted
only by little degrees, discretion did play a decisive role in contributing to
the successful conclusion of the negotiations, leading to the adoption of the
Directive without any opposing votes or abstentions (Council of the Euro-
pean Union, 2007). Against this background, the political sensitivity expec-
tation is found to partially hold true. The granting of at least some discretion
to Member States for the purpose of implementation was also supported by
the European Parliament, another relevant actor in the negotiations.

10.4.2 Discretion and European Parliament

With the entry into force of the Maastricht Treaty, the European Parliament
was promoted to co-legislator with the Council in a number of areas, includ-
ing consumer protection. The descriptive analysis gives to some extent an
insight into its legislative contribution to the Directive. Taking a closer look
at both the European Parliament’s legislative resolution and the Directive
finally adopted, it can be concluded that the European Parliament influ-
enced the content of the Directive to a rather great extent. With very few
exceptions all of its amendments were taken over in the final draft Direc-
tive.33 In contrast to the Council, where negotiations took a bit longer to get
started, the European Parliament ‘played its cards well’: it swiftly reached
a common view on the proposal (interview). As a supporter of the inter-
nal market project, the European Parliament is known to favour the new
approach to technical harmonisation and has taken an active legislative role
in promoting harmonisation directives (Maciejewksi, 2015).3¢ With a view
to the present case, does that mean that an assertive European Parliament
sought to keep legislative discretion to a minimum (expectation 4)? First of
all, it is difficult to give a clear-cut answer to this question. On the one hand,
it could be argued that corrections and improvements made by the Euro-
pean Parliament certainly pursued the objective of legislative harmonisa-
tion as envisaged by the new approach which was highlighted as inadmis-
sible for the completion of the internal market (European Parliament, 2006a,

33  In this regard it is interesting to note that the European Parliament obviously sought to
underline its position as co-legislator vis-a-vis the Commission. This shows in the amend-
ments it made to Article 18 regarding implementing measures. Whereas previously, as
proposed by the Commission, the Article was worded broadly, references to the 1999
Comitology decision, added by the European Parliament, made the limitations of the
Commission’s implementing powers more explicit. Cf. European Parliament, 2006a, p. 23.

34  Maciejewski, M. (2015) ‘Free movement of goods’, EU Fact Sheets, retrieved from http://
www.europarl.europa.eu/ftu/pdf/en/FTU_3.1.2.pdf (accessed 23 November 2013).
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p- 38). On the other hand, the analysis of the European Parliament’s posi-
tion does not offer more explicit statements on the conferral of discretionary
power to the Member States. What’s more, although it supported the com-
mon objective of an internal market in pyrotechnics, the legislative resolu-
tion brings into view that the European Parliament accepted the granting
of legislative discretion to the Member States for imposing restrictions to
the free movement of goods under certain conditions (Article 6(2)) as well
as for the setting of standards regarding the minimum age of consumers
and persons undergoing vocational training (European Parliament, 2006).
While it supported the Directive’s aims, including next to the creation of an
internal market also the safety and health protection objectives, it obviously
acknowledged that cultural differences had to be respected showing in its
support for not only Article 6(2) but also with regard to the so-called ‘Malta
clause’ (Recital 9 and Article 2(2)).

Considering the foregoing, I tend to conclude that despite the European
Parliament’s important role in legislative decision-making on the Directive,
the immediate result from its powerful position was not in the first place
to minimise Member States” discretion. Instead, it seems that the European
Parliament accepted the conferral of discretion based on the consideration
that it should ensure the achievement of the Directive’s objectives.

10.4.3 Discretion and compatibility

Another issue that is of importance in shedding light on the role of discre-
tion during the negotiations on the Pyrotechnic Articles Directive relates
to the match between EU requirements and already existing legal arrange-
ments in the Netherlands. In this regard it is expected, in line with the third
expectation of the analytical framework, that the less compatible EU and
relevant national rules are, the more likely it is that discretion is incorpo-
rated into the directive. It is a fact that the Directive did not entirely cor-
respond with Dutch preferences and that efforts made during the negotia-
tions to bring the Commission proposal more in line with them produced
mixed results. Even though amendments to the categorisation of pyrotech-
nic articles (Article 3) alongside the proposed limitation on the free move-
ment of pyrotechnics contributed to maintaining standards of enforcement
and safety, the numbering of the category system which the Dutch Govern-
ment considered likely to create undesirable conditions regarding the circu-
lation of unsafe fireworks, stayed unaltered. Additionally, the ban on cer-
tain category 4 products precluding that very dangerous fireworks would
be available for private use did not make it into the final draft Directive.
What’s more, the ex-ante approval system for obtaining the CE marking
remained a core part of the Directive, thereby implying considerable mis-
match with domestic arrangements,? including administrative burdens and

35  The transposition analysis below is more explicit as to the sort of misfit this requirement
implied.
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costs for business and higher prices for consumers. In this light it seems to
be a tiny success for the Dutch delegation that the content of the essential
safety requirements was partially informed by its ideas. Finally, the Direc-
tive did not include any rules concerning the transport and storage of fire-
works which for safety reasons was considered important by the Dutch
Government. The absence of these rules did not imply, however, any incom-
patibility since Member States could take this matter into their own hands
by establishing national rules.36

In view of the foregoing, it should be noted that lacking compatibility
did not result in the incorporation of wide discretionary provisions into
the Directive. Hence, the expectation analysed above does not hold true. It
remains to be seen to what extent EU and Dutch rules were not compat-
ible in legal terms and the transposition analysis shall return to this aspect.
It remains a fact that the Netherlands could not push through more flex-
ible arrangements in the Council of Ministers regarding the requirement of
introducing a pre-market approval system. Generally speaking, the Direc-
tive’s small scope of discretion is, however, not too surprising given the fact
that the Directive addresses product safety and internal market aspects, and
therefore implies rather high levels of legislative harmonisation which are,
in principle, not detrimental but rather in line with Member States” prefer-
ences for high safety standards as well as economic benefits which can only
result from common market rules.

10.5 CoNcLUsION

What can be said in conclusion about the role of discretion, after having
brought together and discussed the various insights derived from the
descriptive analysis? To begin with, and on a more general note, what can
be expected from EU directives that relate to the field of consumer law and
to internal market matters is that they do not imply high degrees of discre-
tion. After all, these directives are adopted with the primary aim to contrib-
ute to the creation of the internal market which is based on a coherent legal
framework. Hence, there is no relevant role of discretion. On the contrary,
discretion is rather avoided for it entails the possibility that EU rules are
interpreted and applied differently in the Member States, leading to mar-
ket barriers or different safety levels for products (and services). As pointed
out in the interview, the pyrotechnics industry, being an important stake-
holder in the European fireworks market, is against too much flexibility as
it undermines the creation of a common level-playing field. Member States,
on the other hand, even if they support the creation of the internal market,

36 This does not mean, though, that Member States were granted discretion. After all, dis-
cretion, as it is defined in this study, flows from EU primary and secondary legislation
and is therefore not implied by the absence of EU rules.
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they nevertheless seek discretion to be able to exclude products from their
markets for safety reasons or in order to preserve national particularities.

Another important conclusion is that discretion had a relevant role to play
despite the overall rather small margin of discretion granted to Mem-
ber States. Put differently, not necessarily more discretion was decisive to
achieve compromise among Member States, but discretion in relation to
particular aspects that were of primary concern to the Member States such
as the permission to limit the circulation of pyrotechnics under specific
national conditions. What’s more, granting discretion was done consciously
indicating the Commission’s awareness of the relevance of discretion in
securing Member States’ support for new legislation on pyrotechnics. It
is not only the facilitating role of discretion in contributing to reaching a
negotiation outcome in the Council that shows here. The inclusion of discre-
tion by the Commission also substantiates the claim that discretion is used
intentionally in law-making processes. Finally, the motives underlying the
conferral of discretion upon Member States reflect the role of discretion as a
preserving factor: having the prospect of discretion in transposition, Mem-
ber States suppose that they are able to incorporate EU rules by maintaining
national legal frameworks and practices.

Having reached a conclusion regarding the role of discretion in the
negotiations on the Pyrotechnic Articles Directive, the subsequent sections
present and discuss the Dutch transposition of the Directive to gain insights
into the role of discretion.

10.6 TRANSPOSITION

The Dutch transposition of the Pyrotechnic Articles Directive is mainly
traced by analysing the relevant documents and using material from inter-
views held with experts involved in this process. Especially the explanatory
memorandum to the main transposition measure (the amended Fireworks
Decree) provides relevant information such as the considerations made by
the transposing authority in converting the Directive’s rules into national
law, including its use of discretionary provisions.

The Pyrotechnic Articles Directive was adopted on 23 May 2007 and
required from Member States to complete transposition by 4 January 2010
and practically apply the Directive by 4 July 2010 to fireworks of categories
1 through 3 (Article 21(1)). For fireworks of category 4 as well as other pyro-
technic articles and for theatrical pyrotechnic articles a transitional period
was granted, making the practical application of rules compulsory by 4 July
2013 (Article 21(2)). From the implementation report commissioned by the
European Commission, it becomes obvious that the formal implementation
of the Directive raised a number of issues causing incomplete or incorrect
transposition in various Member States (Van der Burgt et al., 2011). In fact,
the Commission had previously come into action against some Member
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States: Dutch transposition was delayed by six months and, as a result, for-
mal implementation only partially completed which prompted the Com-
mission to open an infringement proceeding by initiating a letter of formal
notice which was also sent to Luxemburg and Hungary for the same reason:
deficient transposition.3” Against the background that German legislation
partially served as a blueprint for the Pyrotechnic Articles Directive, it is
interesting to note that Germany was amongst those Member States that
did not comply with the Directive, receiving, still in January 2014, a rea-
soned opinion38 in which the European Commission requested it to review
its national transposition legislation. Additional obligations resulting from
German rules and being outside the Directive’s scope were found to under-
mine the latter’s internal market objective (European Commission, 2014).
In other cases, including the Netherlands, where additional measures were
found (likely) to impede the internal market, no further action was, how-
ever, taken by the Commission.3?

In the Netherlands, the Pyrotechnic Articles Directive was transposed
by three lower-level instruments (see table 11): an amendment to the 2002
Fireworks Decree — by means of which also the EU Service Directive was
transposed — as well as two ministerial orders, one of them transposing
the Directive’s rules concerning the category of ‘other pyrotechnic articles’,
which given their different scope (not addressing all stages of the product
cycle), did not fit into the Fireworks Decree. In addition, another ministerial
order pertained to consumer and theatrical pyrotechnic articles (Official Bul-
letin, 2009, 605, p. 33). Since there was no need to transpose the Directive by
means of legislative act(s), the role of the national Parliament was marginal.
In line with Dutch administrative and environmental law, the national Par-
liament was involved in the transposition process by means of a notification
procedure following the drafting of transposition measures by the Ministry
of Infrastructure and the Environment (Official Bulletin, 2009, 605, p. 52).40

37  Like in the Netherlands, the Directive was only partially transposed in Luxembourg. In
Hungary transposition measures were completely lacking. See Van der Burgt et al. (2011).

38  The Commission’s reasoned opinions represent the second stage in EU infringement
proceedings.

39  Regarding the Dutch transposition of the Directive, the Commission deplored that
cross-border transfer of products by persons had to be notified to the Dutch Ministry in
charge. This was seen as a likely barrier to the free market. The Netherlands were also
among those Member States that were criticised for their transposition of Article 14(6)
allowing Member States to withdraw products from the market considered to be liable
to endanger health and safety of persons. See European Commission, 2011. Interestingly,
the revised Directive 2013/29/EU does not contain this provision anymore, possibly due
to the incorrect and incomplete transposition it was found to have caused.

40  Cf. Article 1:8 of Dutch Administrative Law and Article 21.6 of the Environmental Man-
agement Act.
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Table 11: Fact sheet transposition Pyrotechnic Articles Directive

Transposition deadline: 04 Jan 10
Publication transposition legislation: 29 Dec 09

16 Jul 10

19 Oct 10
Sort transposition measure (and number): Order in council (1),

ministerial decision (2)

In charge: Ministry of the Environment

Legal Framework: Dutch Fireworks Decree 2002

The amendment to the Fireworks Decree was assessed by Actal, the inde-
pendent Dutch advisory board on regulatory burden. Its comments, how-
ever, did not prompt the Ministry to add substantial changes (Official Bul-
letin, 2009, 605, pp. 51-52). Likewise, responses from other parties, including
the Dutch pyrotechnics industry which asked for the clarification of some
aspects, did not lead to significant alterations of the draft transposition mea-
sure (interview).

While transposition was the chief task of the Ministry of Infrastructure
and the Environment, also the Dutch Public Prosecution Service (Openbaar
Ministerie)#! took an interest in the Directive dossier. It had been involved
in the formulation of the national Fireworks Decree after the Enschede
accident, its major concern back then being with illegal fireworks. There-
fore it sought to influence the position taken by the Dutch Government in
the negotiations on the Directive. Additionally, it attempted to exert influ-
ence on the way the Ministry of Infrastructure and the Environment set out
to transpose the Directive, in particular regarding safety issues. Against
the background that the final draft Directive did not include any ban on
certain articles of category 4 (professional fireworks) and applied a differ-
ent approach to the definition and categorisation of pyrotechnic articles
in general, efforts of the Public Prosecution Service were geared towards
maintaining a firm national approach to enforcement. This approach
aimed to keep chances low that unsafe products would be traded illegally
and therefore fall into the hands of consumers (Official Bulletin, 2009, 605,
p. 47). Hence, communication between the Ministry of Infrastructure and
the Environment and the Public Prosecution Service during the transposi-
tion process, concentrated on the question of how to maintain the national
practice of banning illegal fireworks. Unlike the Directive’s categorisation
system taking specific features as basis for determining types of fireworks,
the national approach was based on the identification of pyrotechnic articles

41  In spite of the Dutch name ‘Openbaar Ministerie’, the Public Prosecution Service does
not belong to the group of national ministeries but represents the body of public pros-
ecutors in the Dutch criminal justice system.
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according to the purpose of use. From the Directive’s approach it followed
that potentially dangerous articles, being so far unobtainable for consumers
under Dutch rules, could now become available for private use. In the first
place this pertained to pyrotechnic articles of category 4 but also to prod-
ucts of category 2 and 3. Exchanging views regarding this point possibly
contributed to the fact that transposition did not proceed swiftly. Officially,
however, delay was explained by the Ministry of Infrastructure and the
Environment as a result of difficulties flowing from the complex technical
requirements of the Directive as well as from lacking clarity of terms and
concepts used in it, impeding smooth transposition (Parliamentary Papers I
2009/10, 21109, no. 195, pp. 3-4).

10.6.1 Transposition measures

The Dutch Fireworks Decree is composed of five chapters, the first one
addressing the scope of the measure, containing rules on both consumer fire-
works and professional fireworks which are, for each group, explained in
greater depth in chapters 2 and 3 respectively. Chapter 4 deals with safety
distances regarding groups of harmful objects and chapter five includes
other transitional provisions. The transposition of the Pyrotechnic Articles
Directive brought some changes to the structure of the first three chapters.
Chapter 1 was extended by the insertion of chapter 1A comprising rules
adopted for the specific purpose of formally implementing the Directive.
They concern, more concretely, the obligations to observe the essential safety
requirements established by the Directive’s Annex I, provisions on the con-
formity assessment procedures, the CE marking and the designation of noti-
fied bodies (Official Bulletin, 2009, 605, p. 44). In adding a new chapter 3A
it was furthermore taken into account that henceforth, theatrical pyrotech-
nic articles were to be considered, in line with the Directive (Article 3(1) (b))
as a category in their own right instead of the previous Dutch approach to
subsume them under the category of professional fireworks. Despite these
changes in the structure and content of the Decree, the Ministry of Infrastruc-
ture and the Environment, however, noted in the explanatory memoran-
dum to the amendment, that large parts of the Fireworks Decree remained
unchanged; in the words of the Ministry the “truly national part’ of the Fire-
works Decree — lacking any linkage with the rules concerning the placing
on the market of pyrotechnic articles — was preserved (Official Bulletin, 2009,
605, p. 38; 41). Provisions on, for instance, age limits (Directive’s Article 7)
or labelling requirements (Article 12) were incorporated into national law
without noticeably altering the Decree.#2 The Directive’s definitions and cat-
egorisation, on the other hand, entailed changes, albeit to a limited extent.

42 Parts of Article 7(1) were incorporated into chapter 2 (Article 2.3.5), Article 7(3) into
chapter 3 (Articles 3.3.1, 3A.3.1). Article 7(2), being not obligatory, was not transposed.
Article 12 of the Directive was mainly integrated into chapter 2. Cf. correspondence
table, Official Bulletin, 2009, 605, p. 87.
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10.6.2 Definitions and categorisation

Prior to the Directive, the Dutch Fireworks Decree distinguished between
two groups of fireworks, based on their purpose of use: consumer fireworks
and professional fireworks — both being deemed as complementary to one
another. The basic principle was that any fireworks intended for use by con-
sumers was automatically regarded as consumer fireworks, the purpose
of the product thus being the distinguishing feature (Official Bulletin, 2009,
605, p. 42; 47). Both terms, consumer fireworks and professional fireworks,
have a firm place within the Fireworks Decree, being used in the rules on
storage of pyrotechnics, as well as in the provisions of other Decrees.*3
And yet, in the Directive, the purpose of use is not the decisive criterion.
Instead, and as noted above, in Article 3 three types of pyrotechnic articles
are defined according to characteristic features (hazard and noise levels):
fireworks, theatrical pyrotechnic articles and other pyrotechnic articles. The
Ministry’s intention was, however, to keep changes to Dutch legislation to a
minimum. Hence, the terminology applied in the Decree was retained and
therefore already firmly established terms such as ‘consumer fireworks” and
‘professional fireworks’ continued to be used. At the same time, the Min-
istry attempted to ensure that the definitions of the Directive were taken
into due account. The Directive’s division into categories was transposed by
means of Article 1A.1.3 — for fireworks and theatrical pyrotechnic articles,
while other pyrotechnic articles were transposed by means of a separate
ministerial order. Especially relevant is the Dutch transposition of EU rules
concerning fireworks of categories 1, 2, 3, and 4. As for categories 1 and 4,
both could smoothly be integrated into the Fireworks Decree, the former
category largely corresponding with the scope of consumer fireworks and
the latter category fitting in well with the scope of professional fireworks
as established by the Decree. A specific approach was chosen by the Min-
istry of Infrastructure and the Environment as regards the transposition of
categories 2 and 3 fireworks. By extending the scope of the Directive’s cat-
egory 4 fireworks in its own transposition legislation, the Ministry ensured
that certain fireworks of the Directive’s categories 2 and especially 3 would
become available only for professional use. These fireworks were thus iden-
tified as professional fireworks even though the Directive did not stipulate
that (Official Bulletin, 2009, 605, p. 42). Maintaining national practice for
safety reasons was possible by making use of the discretion granted under
Article 6(2) which explicitly allowed Member States under specific condi-
tions to prohibit or restrict the possession, use and / or the sale to the gen-
eral public of category 2 and 3 fireworks, as well as theatrical pyrotechnic
articles and other pyrotechnic articles (Official Bulletin, 2009, 605, p. 38).

43 That concerns the Establishments and Permits (Environmental Management) Decree, the
Decree on External Safety of Establishments, and the Working Conditions Decree.
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Further changes to the Fireworks Decree became necessary due to the new
category of ‘theatrical pyrotechnic articles” introduced by the Pyrotechnic
Articles Directive. Articles of this new category of theatrical pyrotechnic
articles were, in contrast to the ‘theatrical fireworks’ of the Dutch Decree not
subsumed under professional fireworks but put into a separate category.4
To bring national law in line with the Directive, chapter 3 of the Fireworks
Decree was changed through the addition of chapter 3A, which now cov-
ers the rules on ‘theatrical fireworks’, the latter being treated as a sub-cat-
egory of the Directive’s ‘theatrical pyrotechnic articles’. Having shifted the
rules concerning these articles to a new category, the term “theatrical fire-
works’, however, continued to be in use. In doing this, the transposing Min-
istry ensured that other parts of the Fireworks Decree, including the ‘truly
national one” were left intact. In addition to that, national safety standards
for this category (as well as for the consumer and professional fireworks),
previously laid down in Article 1.2.1 were replaced by the Directive’s essen-
tial safety requirements (Annex I).4> The new Article 1A.1.5 provides the
legal basis for the recognition of harmonised EU standards in national leg-
islation. In this context, alongside the Fireworks Decree, the 2004 ministe-
rial order concerning further specification of requirements for fireworks
(Regeling nadere eisen aan vuurwerk, Rnev) was replaced by another min-
isterial order, the Regulation on the designation of consumer and theatrical
pyrotechnic articles (Regeling aanwijzingen consumenten en theatervuur-
werk).

10.6.3 Consumer restriction and enforcement

The discretion granted under Article 6(2) served more than one purpose
while the Directive’s requirements were transposed into Dutch law. Mak-
ing use of discretion was important from the viewpoint of storage. In fact,
and as mentioned above, the Directive did not include any requirements
concerning the storage or transport of fireworks. Hence, Member States
could come up with own regulation in this regard. In the Netherlands, cor-
responding rules are closely connected to the type of fireworks which may
be made accessible to consumers (Official Bulletin, 2009, 605, p. 47). As laid
down in Dutch regulation, the net explosive content of fireworks for pri-
vate use (category 2 and 3 fireworks) are limited. Bangers, for instance, may
contain no more than 2.5 gram of black powder while the corresponding
amount is higher in European Standards (6 gram). Having to provide for
storage (space) for these ‘heavier’ fireworks would have made it necessary
to change Dutch storage regulation. Next to legal burdens, it would also
have required investments into storage facilities to ensure the safe storage
of heavier fireworks. To avoid all this, discretion under Article 6(2) was
used to restrict access of these fireworks, for storage purposes, to Dutch ter-

44 See Article 3(1) under (b).
45 As established by the new Article 1A.1.4.
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ritory by making more detailed rules for the determination of category 2
and 3 fireworks.#6 In other words, discretion made it possible to continue to
apply national rules and practices with regard to aspects of implementation
and enforcement as stated by the Ministry of Infrastructure and the Envi-
ronment (Official Bulletin, 2009, 605, p. 42).

Alongside this objective, it was again the wish to retain current national
practice, which motivated the Ministry in making those fireworks unavail-
able to consumers which fell outside the scope of national regulation, being
considered as unsafe and dangerous (interview). The discretionary choice
of how to transpose the Directive — deciding upon implementation forms
and methods — also appeared to be helpful in tackling the problem of avail-
ability of very dangerous products, including illegal fireworks, to the public
at large that given the Directive’s definition and categorisation of fireworks
seemed to become more aggravated. The way Article 7(3) was transposed
reflects this aspect. Article 7(3) restricts the placing on the market of pyro-
technic articles of category 4 fireworks as well as certain products from the
categories of theatrical and other pyrotechnic articles — further specified in
sub-points (a) and (b) — to persons with specialist knowledge. The provision
was partially — as concerns category 4 fireworks — transposed by the new
Article 1.2.2 which was an outcome of the collaboration between the Min-
istry of Infrastructure and the Environment and the Public Prosecution Ser-
vice (Official Bulletin, 2009, 605, p. 48). In line with Dutch practices, the pro-
hibition on making available professional and theatrical pyrotechnic articles
concerned all stages of the product cycle, addressing next to manufacturers,
also importers and distributors. However, in order to also keep products
within category 2 and 3, understood as “professional fireworks” away from
consumers, use was made of the discretion flowing from Article 6(2) to jus-
tify restrictions and prohibitions on these products which should be further
specified in a ministerial order for which the amended Fireworks Decree
provided a legal basis.*” On similar grounds —i.e. to transpose Article 7(3)
and to keep specific pyrotechnics out of consumers’ reach — discretion was
used for the introduction of other prohibitions into chapter 3 of the Decree.
It was also used to justify the continuation of restrictions emerging from
chapter 2 on consumer fireworks.

The Ministry of Infrastructure and the Environment did not in all of the
foregoing cases decide single-handedly on how to make use of discretion
but consulted the European Commission on particular questions. Mapping
out a problem and reporting it to the Commission has been described as the
typical Dutch way to settle issues during transposition (Jordan and Lieffer-
ink, 2004: 142). This approach also shows in the present case. Vis-a-vis the
Commission, the Ministry did not make any secret of the fact that, in light
of national cultural customs and fireworks traditions, it wanted to maintain

46 See Appendix 1 of Regulation on the designation of consumer and theatrical pyrotechnic
articles, Government Gazette, 2010, 11226.
47 Cf. Article 2.1.1. of the amended Fireworks Decree.
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national safety standards and that to this end, discretion should be used for
keeping in place prohibitions on specific sorts of flash bangers and other
fireworks of the categories 2 and 3 of the Directive.*8 Taking Article 6(2) as
a legal ground for enacting national restrictions was, however, not quite in
line with the wishes of the Commission, which tried to encourage Member
States to take such measures by basing them on the typology determined
during the EU standardisation process. This way, the Commission wanted
to ensure uniformity in restrictions to facilitate uniform enforcement as
explained by the Commission civil servant interviewed. But since Article
6(2) made part of the compromise struck in the Council, the Ministry’s use
of discretion was, from a legal point of view, compatible with the Directive.

10.6.4 Minimum age and labelling requirements

The Directive included further discretionary provisions pertaining to age
limits (Article 7) as well as labelling requirements (Article 12). No use of
discretion was made in the former case. Apparently, it was neither seen as
necessary to positively derogate from age limits for reasons of public order,
security or safety, nor to negatively derogate from them in cases where peo-
ple dispose of or undergo vocational training. In the latter case (Article 12),
the minimum requirements for labelling pyrotechnic articles and theatrical
pyrotechnic articles were transposed by adding those not already included
to the provisions of the Decree (Official Bulletin, 2009, 605, p. 37).

10.7 ANALYSIS

Up to this point various case study findings regarding the transposition of
the Pyrotechnic Articles Directive have been presented. They shall now be
further discussed in the explanatory analysis in order to illuminate the role
of discretion.

10.7.1 Discretion-in-national-law

The discretion-in-national-law expectation implies that the more discretion is
available, the better the Directive is incorporated into national law. Does the
case of the Pyrotechnic Articles Directive confirm this expectation?

The first thing to note is that — and as verified in the interviews — the
Directive, granted only little discretion, and even if discretion was pres-
ent, it was not always used (e.g. derogation of age limits). And yet, dis-
cretion, in more than one respect, appeared to be a valuable ‘glue’ to stick

48  This becomes evident from the Ministry’s letters on the subject of clarification of Article
6(2) of the Pyrotechnic Articles Directive which were sent to the European Commission
in November 2007 and April 2008. These letters were made available to me by the senior
policy officer interviewed.
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EU and national rules together. One should not forget that directives, by
design, grant discretion. Freedom in choosing how to transpose the Direc-
tive certainly contributed to the fact that differences in defining catego-
ries of fireworks leading to incongruences between the Directive and the
Dutch Fireworks Decree did not obstruct converting EU rules into national
law; incorporating even incongruent definitions / categories of the Direc-
tive into national legislation did not lead to breaking down legal structures
but allowed for relatively ‘harmless” additions to already existing rules,
thus leaving national legislation for most parts intact. The use of discre-
tion in transposing the Pyrotechnic Articles Directive seems to be like a text
book example for illustrating the treaty considerations underlying the use
of directives and therefore discretion: to shape EU integration by leaving
intact Member States’ fundamental constitutional structures, in short, their
national legal identities. To this end, discretion was consciously used as
reflected in the explanations of the decisions and choices taken in transpos-
ing the Directive which were made explicit in both the explanatory memo-
randum to the transposition measure and in the interviews.

Especially the use of the Directive’s discretionary provision established
in Article 6(2) as argued hereafter shows that discretion was used to shape
solutions to overcome some incompatibilities between the EU and national
legal arrangements. In order not to anticipate too much of the discussion,
suffice it to say at this stage that discretion was used to alleviate discrep-
ancies between EU and national rules pertaining to the definition and cat-
egorisation of fireworks as well as to introduce or maintain restrictions and
bans on fireworks deemed unsafe and illegal. This way, discretion served to
compensate for the lacking ban on products within category 4 fireworks — a
proposal, which while being favoured by the Dutch and the delegations of
other Member States had not made it into the final Directive text. As this
example illustrates, the availability of discretion apparently helped to avoid
deficient transposition of directive provisions that conflicted with Dutch
interests.

Nonetheless, while a facilitating effect of discretion on the transposition
of the Directive can be detected, the overall case study findings do not lend
support to the first expectation. For one, this is because, for the expectation
to hold true, it is presupposed that more discretion is available for transpo-
sition. The empirical results, however, do not square with this part of the
claim. Furthermore, even if, as empirically shown, discretion contributed
to fitting the Directive into the Dutch legal framework, it needs to be con-
cluded that transposition was not achieved on time. In fact, the outcome of
the Dutch transposition of the Directive was non-compliance with the lat-
ter’s rules.
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10.7.2 Discretion, administrative capacity and transposition actors

First of all, it is expected that administrative capacity raises the likelihood
of proper transposition, but that this effect decreases as the degree of discre-
tion increases (expectation 8). Second, it is claimed that with more actors
being involved in transposition the likelihood of deficient transposition is
increased and that this effect becomes stronger as the degree of discretion
increases (expectation 9).

Turning to expectation eight the following relevant considerations can
be presented. As noted further up, the Directive’s technical complexity and
lacking clarity flowing from parts of its content were mentioned by the Min-
istry as major reasons for failing to provide for the necessary transposition
measures on time. This is interesting given the fact that — as established
by the interviews conducted — the civil servant who transposed the direc-
tive had a profound knowledge of the dossier. The thorough motivation of
choices as reflected by the explanatory memorandum to the key transpo-
sition measure as well as in the interview, do not point to a transposition
process suffering from lacking knowledge of ‘how to do it". In addition, the
civil servant in charge had closely followed the negotiations on the Direc-
tive which was, as he himself put it, conducive for the sub