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Interacting with Procedural Justice in Courts

WORLDS APART

On one of the many Fridays in 2015 when | was conducting fieldwork in the courthouse,
| was spending my entire day in the draughty and busy hallway near the courtrooms,
in order to be able to ask litigants involved in law cases to participate in my study. One
of these litigants was involved in an administrative law case, and had a dispute with
the Education Executive Agency (DUO) concerning a maintenance grant.' The litigant
started filling out the questionnaire, but paused deliberately when faced with the
statement “The judge who handles my case is impartial” “You know what, | just do not
believe the judge is impartial. This lady from the Education Executive Agency has been
inside the courtroom twice this afternoon. She probably knows the judge and he will
know her. She could even leave her suitcase and jacket inside between the hearings!”
the litigant said.

Eighteen months later, | was sitting in the exact same hallway waiting together
with several litigants for their court hearing to begin. This time, the representative
of a housing association in one of the landlord-tenant cases of my third study?
became interested in my research. He said: “Are you joining us inside when the court
hearing will start? You should do that! And please, pay attention to the judge’s neutrality.
| can tell you right now what will happen inside. The judge is going to help the tenant,
and in doing so, he is going way too far. Stop it! That is not your task as a judge!
Apparently, the judge has a feeling of justice when siding with the tenant”.

These two snapshots from my fieldwork in the district court of the Mid-Netherlands
illustrate the separate worlds of lawyers and laypeople. For judges, the actual court
hearing starts when litigants enter the courtroom and sit down. But for these litigants,
the court hearing starts when they enter the court building, pass the security gates,
and look for the right courtroom in the maze of corridors. Whereas | assume for now
that the judges in both cases acted in accordance with the law and legal principles
of impartiality, the litigants in these two cases had a totally different perception of the
judge's impartiality. The first example demonstrates that it can be something small, such
as a government authority’s representative’s suitcase or jacket left in the courtroom that
influences how neutral litigants perceive the judge. It is conceivable that laypeople, who
are unaware of the ins and outs of the constitutional separation of powers, feel that
government authorities and the judge are one and the same. After all, to them they are
both representatives of the state, right? The second example shows that the judge who
compensates for the inequality between the parties by helping the weaker party should
be aware of the unintended effects on how the stronger party perceives his neutrality.
Thus, although the rule of law suggests a focus on the neutrality of procedures and

1 Case 145, Study 1.
2 Case7,Study 3.
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the impartiality of judges, even in such procedures people may be strongly affected by
their views about the particular authority with whom they are dealing (Tyler, 1997). | will
take these separate worlds of lawyers and laypeople as a starting point to introduce my
research here.

Interactions with Procedural Justice

| decided to share these two experiences of myself as an empirical researcher in the
court because they are perfect illustrations of the three messages | want to convey with
this dissertation.

The first message is that the interaction between a litigant and a judge in the courtroom
is open to multiple interpretations. What is important is that this interaction is governed
by formal procedures. These formal procedures have been established in the first place
as a guarantee for citizens: procedural rules enable parties involved in legal proceedings
to exercise their substantive rights, and allow for opportunities to obtain justice.
Procedures are crucial constraints on the power of those who govern and are a vital
source of protection for the dignity and autonomy of those who are governed (Rubin,
2003). Thus, whenever a citizen is involved in an interaction with the state through one
of its institutions, there is an entitlement to be treated fairly, and, therefore, according to
fair procedures (Galligan, 1996).

Notwithstanding the importance of procedures, the judge-litigant interaction is often
largely social in nature. That is, once the legal authorities enact a formal procedure, it is
an interpersonal process that those involved evaluate in terms of perceived procedural
justice (Bies & Moag, 1986; Greenberg, 1993; Tyler & Bies, 1990). Rules may be the core
business of our rule of law; human interactions are the core business of our society.
Litigants are influenced by the judge’s conduct during the enactment of the procedure
(Bies & Moag, 1986), and not so much by the formal procedure as such. Thus, | argue in
this dissertation that the interplay between judges and litigants during court hearings is
primarily a social interaction governed by fair procedures.

The second message | intend to convey is that these two important actors in the legal
system, judges and litigants, have a different view of what makes a procedure fair. This
is partly due to the fact that lawyers tend to focus on the normative question of what a
fair procedure should be, while laypeople answer the question of what it is that makes
a procedure fair. Furthermore, lawyers and laypeople have different views when they
answer the question of what a fair procedure entails. Lawyers tend to focus on the law
and its principles when answering this question, whereas laypeople focus on human
interaction, and more specifically on the way they were treated by important others.
| will argue that these perspectives of fair procedures, though different, find common
ground, and that it is important to examine the way they may interact with each other.
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The third message is that it is important to carry out empirical research in the complex
and precarious context of the law. As the two illustrations suggest, litigants' definition
of justice may be much broader than the legal one, and may include several issues that
are not typically addressed by legal authorities. Justice is not only determined by the
interpretation of legal doctrines by legal scholars and judges, who tell people what a just
solution to their problem is. Justice also develops from the concerns, needs, and values
of people who bring their problems to the legal system (Tyler, 1997). Empirical research,
then, is an instrument to determine what these concerns, needs, and values of litigants
are, and what these litigants perceive as just and fair. | will argue in this dissertation that
empirical research is a helpful instrument to examine how the different perspectives of
fair procedures interact.

In sum, the three messages that | intend to convey in this dissertation involve (a)
the interaction between judges and litigants, (b) the interaction between different
perspectives of fair procedures, and (c) the interaction between law and empirical
research. In the remainder of this introductory chapter, | intend to elaborate on the
different perspectives of fair procedures. After explaining how these perspectives find
common ground, and how empirical research can be of assistance in this respect, | will
introduce the empirical studies that form the heart of the present dissertation.

PERSPECTIVES OF FAIR PROCEDURES

Questions regarding fair procedures arise in various areas of daily life. They pervade
modern society. Not only state-citizen interactions, but minor everyday activities
such as buying groceries involve procedural justice too (Bayles, 1990). Much has been
written about procedures and procedural fairness not only by lawyers but also by social
scientists and political theorists. As such, the number of scientific disciplines concerned
with research on justice has barely been equaled by other subjects (Mikula, 1980). In
answering the question what makes a procedure fair, | would like to distinguish between
two perspectives that | consider important for the subject of this dissertation. These
perspectives coincide with what | term the normative perspective and the perceived
perspective of procedural justice.

Normative Perspective of Procedural Justice

From a normative or more legal point of view, justice is the abstract goal and ideal of
the law which contains all kinds of values such as equity and equality (Barendrecht,
1992). The normative perspective of justice distinguishes between distributive justice,
which concerns the fair allocation of burdens and benefits (i.e., giving people what is
due to them), and procedural justice, which concerns the way in which this allocation
takes place (i.e, the way in which you give people what is due to them) (Bayles, 1990).
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Distributive justice is determined by substantive law, which comprises the substantive
body of rules and values that govern how we live together in our society, how we organize
human behavior, and how people should behave in social terms. Procedural justice is
determined by procedural law: the rules that explain how to abide by substantive rules,
and how to resolve disputes about the correct application of these rules in specific cases
(Witteveen, 2001).

Procedural justice plays a central role in the law (Bayles, 1990). Without procedures, the
law and legal institutions would fail in their purpose to achieve justice (Galligan, 1996).
Two approaches dominate the normative perspective of procedural justice. Whereas
one approach coincides with the comprehensive theories formulated by legal scholars
about procedural justice reconciling economic, social, and political concerns? the other
refers to procedural fairness* or procedural due process® as a constitutional right to a fair
legal proceeding in any given context (Hollander-Blumoff, 2011). For the matter of this
dissertation, I will only elaborate on the latter approach here.

What criteria does the normative perspective use to assess whether a procedure
is fair? The legal principle of procedural fairness carries with it ideas such as equity
and reasonableness (Grossi, 2017). In other words, the question of what constitutes
proceduraljustice, is strongly associated with values that are considered to be important
in a legal system, such as legal certainty, equity, and equality. Galligan (1996) created a
framework in which the normative perspective of procedural justice and its relationship
to these values can be understood. In his view, the normative function of procedures
is to give effect to values in legal procedures. Fair procedures are those procedures
that lead to fair treatment according to authoritative legal standards. This means that
legal procedures are fair when they serve to realize fair treatment of those affected.
Audi et alteram partem or hearing both sides, and allowing a person to be assisted by
legal counsel can be considered to be fair only if we first know the standards by which
to make these assessments. These authoritative legal standards, in turn, are based on
values which are considered to be important in the relevant rule of law (Galligan, 1996).

3 The volume of these theories on procedural justice is too large to cite all of them here. See, for example,
Rawls (1992), Solum (2004), and for a comprehensive overview of multiple theories on justice, Sandel
(2007).

4 The terms“procedural justice” and “procedural fairness” are used interchangeably in this dissertation.

5 Galligan (1996) clearly explains the main differences between “procedural fairness” and its common-
law equivalent “due process” Due process clearly has American connotations with its origins in the
early common-law tradition. Both due process and procedural fairness make reference to specific legal
doctrines about procedures within a jurisdiction. The difference is that for American lawyers, the primary
source of their procedural doctrines is the Constitution with its general provisions requiring due process
of law, and its more specific doctrines such as the right to a trial by jury and the right to counsel. Parallels
can be drawn with the doctrines of procedural fairness emerging under Article 6 of the European
Convention on Human Rights.
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Although it has been argued that any system must be built on the principle of procedural
fairness because it is “a bedrock feature of our legal system” (Hollander-Blumoff, 2011,
p. 140), and “the fountain from which all procedural rules and doctrines flourish” (Grossi,
2017, p. 156), societies differ in their normative perspective of procedural justice. This
means that the authoritative legal standards of fair treatment, and the procedures
considered most suitable for applying them, will be different (Galligan, 1996). There
are, however, normative procedural fairness principles that go beyond conceptions
of one society. These fairness principles can be drawn from human rights statements,
constitutions and case law, and concern principles such as impartiality, consistency,
and the opportunity to be heard. Article 6 of the European Convention on Human
Rights (ECHR), for example, includes a number of universal values and safeguards which
constitute fair procedures. Article 6 ECHR is the source of safeguards for a fair process.®
These safeguards do not only focus on the importance of a fair outcome but protect a
number of values such as accessibility, legal certainty, and judicial independence; all of
which are aspects of a fair procedure (Van Schaick, 2017).

Jurisdictions too, differ in their normative perspective of procedural justice. A good
example here is the somewhat controversial question of whether the adversarial
nature of procedures in common law is to be preferred in terms of fairness over the
more inquisitorial nature of procedures in civil law. From a normative stance, one could
say that they each serve to reach correct outcomes. However, the real debate when
comparing these two procedures is not about which procedure will lead to more correct
outcomes, but rather what values are relevant: an equal contest and autonomy of parties
in adversarial procedures, or the importance of centralized control and unrestricted
investigation by the magistrate and judge in inquisitorial procedures. The real difference
between these two traditions then is which values prevail, and what standards of fair
treatment derived from these values should govern the trial (Galligan, 1996).

These are just some of the aspects of the normative perspective of procedural
justice, which is of course richer and more refined than | can discuss here. However,
the general point is clear, | hope: Procedural justice is essential to the law. Procedures
are instrumental to standards of fair treatment. The values that are considered to be
important in a particular jurisdiction or rule of law provide the basis for these standards
of fair treatment. This means that, from a normative point of view, procedures are fair
to the extent that they lead to the proper application of the standards of fair treatment

6  Ifrequently refer to Article 6 ECHR in this chapter because a general right to a fair trial is not yet included
in the Dutch Constitution. The legislative proposal to include this right in the Dutch Constitution
(no. 34.517), which requires a constitutional amendment, is widely supported. In fact, in May 2017, a
substantial majority of the Dutch House of Representatives consented to include the right to a fair trial
in the Constitution, and in February 2018, the majority of the Senate consented with a constitutional
amendment in first reading as well, which in my view demonstrates the importance of this general right
to a fair procedure.
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based on values which are to be considered important in a legal system, jurisdiction or
society.

Perceived Perspective of Procedural Justice

From a perceived, or more social psychological perspective, fair procedures are those
procedures which are perceived to be fair. The term “perceived” refers to people’s
subjective perceptions. In other words, what is fair is “in the eye of the beholder” (Lind,
Ambrose, De Vera Park, & Kulik, 1990). Because of this subjective experience, it might
even be more appropriate to speak of “fairness” instead of “justice” People find it easier to
indicate what they perceive as fair than what they perceive as just (Van den Bos & Lind,
2002). Procedural justice is not just a cognitive judgment, but also a human experience
that is heavily affective in nature (Tyler & Bies, 1990). Fairness perceptions strongly
influence thoughts, feelings, and behaviors of most people in many settings (Tyler &
Smith, 1998).

The literature on perceived procedural justice emerged from the pioneering research
of John Thibaut, a professor in social psychology, and Laurens Walker, a law professor,
both fascinated by the fundamental question: What procedures are just? Inspired by
the somewhat controversial differences between inquisitorial and adversarial law
systems, they decided to join forces, and made a fully interdisciplinary attempt to
integrate knowledge of the fields of law and social psychology. In a systematic set of
experiments, they compared the adversarial procedure of common-law countries with
the inquisitorial procedure of civil-law countries by exposing law students to a simulated
court trial in which they manipulated the opportunity participants had to choose
their own lawyer. The findings of these experiments revealed that participants in the
adversarial condition, in which students had chosen their own lawyer who defended
their interests before the judge, rated the procedure as fairer, and the verdict as more
satisfactory, regardless of whether they had won or lost the case (Lind, Thibaut & Walker,
1976; Walker, LaTour, Lind, & Thibaut, 1974). Thibaut and Walker (1975) argued that the
adversarial procedure, which limits third-party control and allows process control for the
parties involved, constituted a fair procedure.

Thus, process control appeared to be one of the criteria people use to assess the fairness
of legal procedures. In the research that followed after this fruitful socio-legal enterprise
of Thibaut and Walker, Folger (1977) shifted the focus from the concept of process
control to the concept of “voice” He examined whether people had an opportunity
to voice their opinion in the decision-making procedure. Likewise, Leventhal (1980)
suggested that many additional factors influence people’s perceptions of procedural
justice, and posited that procedures are considered as fair if they are implemented (a)
with the interests of all concerned parties represented, (b) consistently, (c) without self-
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interest, (d) on the basis of accurate information, (e) with opportunities to correct the
decision, and (f) in accordance with moral and ethical standards.

Although the type of decision-making process and procedural considerations are
important in understanding people’s reactions to fairness, in most people’s minds,
procedural justice means more than the formal procedures used to resolve disputes.
People’s judgments of procedural justice are also influenced by the quality of the
interpersonal treatment they receive from authorities, and whether the authority
properly complied with the formal procedure (Tyler & Bies, 1990). Consequently,
people use interactional considerations such as respectful and polite treatment as
criteria to evaluate the fairness of procedures (Bies & Shapiro, 1987). Therefore, | use a
distinction here between formal and informal perceived procedural justice (Hollander-
Blumoff, 2011). The formal component of perceived procedural justice, as | conceive
it, refers to how fair people perceive the formal procedures used in courtrooms. The
informal component of perceived procedural justice concerns the enactment of these
procedures and the fairness of the way people have been treated.’

Since its original genesis in the legal arena, the study of procedural justice has expanded
to include informal and formal decision-making procedures in work organizations
(Folger & Greenberg, 1985; Folger & Konovsky, 1989), and political processes (Tyler,
Rasinski, & McGraw, 1985; Rasinski & Tyler, 1986). The range of studies on procedural
justice in legal settings has expanded considerably as well (Casper, 1978; Casper, Tyler,
& Fisher, 1988; Tyler, 1984; Tyler & Folger, 1980; Hough, Jackson, Bradford, & Myhill, 2010;
Sunshine &Tyler, 2003). In these legal settings, citizens interacting with legal authorities
such as the police or courts are often asked whether they have had the opportunity
voice their opinion, and whether they have been treated in a fair and respectful manner
by a neutral authority (Bradford, 2011; Skogan, Van Craen, & Hennessy, 2015; Tyler, 2007;
Wemmers, 1996).

From a perceived perspective, procedures are fair when people perceive them as fair. That
is, when people have the perception that they are treated fairly and that the procedures
are enacted in a just manner. Thus, perceived procedural justice does not only concern
the formal procedures that have been followed, but also how these procedures have
been enacted by important authorities. There are several criteria that people who
interact with legal authorities use to form the judgment on whether they have been

7 Whereas in organizational and interpersonal contexts, perceived procedural justice may predominantly
entail the informal fairness of the way people are treated (Van den Bos, 2005, 2015), due to its formal
qualities, perceived procedural justice in legal contexts may also include the fairness and justice of formal
procedures that are used in a legal system (Thibaut & Walker, 1975; Van den Bos, in press). Following
Thibaut and Walker (1975), | place both the formal and the informal aspects that | distinguish here under
the umbrella term “perceived procedural justice!” As such, | do not incorporate notions or labels such as
“interactional justice” (Bies & Moag, 1986) or “interpersonal and informational justice” (Greenberg, 1993;
Colquitt, 2001).
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treated in a fair manner (for an overview, see Grootelaar, Hulst, & Van den Bos, in press).
For the matter of this dissertation, | consider it particularly important that litigants can
voice their opinion, that a competent, professional and impartial judge listens seriously
to them, and that litigants are treated in a fair and just manner in the same way as others,
with politeness and respect, by a judge who has carefully studied their case.

FINDING COMMON GROUND

Both the normative and the perceived perspective of procedural justice aim to answer
the question what constitutes a fair procedure. The differences are in the standards or
criteria they use to answer this question. Whereas the normative perspective uses the
values underlying a legal system and the authoritative legal standards of fair treatment
derived from them, the perceived perspective focuses on subjective perceptions of real
litigants involved in a legal procedure to answer the question what makes a procedure
fair.

Observing these differences is not to say that the two perspectives do not share any
common ground. | will argue here that the normative and perceived perspectives are
related, and that it is important to pay attention to the way they may interact when
studying fair procedures. | will elaborate on this argument by making use of Schuyt’s
(1983) view on the legal system.

Schuyt (1983) proposes the legal system as a triangle consisting of three separate
elements. The first element is the abstract set of rules, norms, and principles, known as
the ideal element. The ideal element is a “system of meaning” (betekenissysteem) which
refers to the rules, norms, and principles that give meaning to the multiple reality of
human behavior. This abstract system of rules has a symbolic function in organizing,
structuring, and interrelating certain societal phenomena, thereby giving them
meaning and sense. The second element is the operational element that consists of
all the organizations and institutions with legal authorities and officials working there.
These officials are the people whom we decided to allow to apply and interpret the
rules, thereby letting them fulfill key positions in our legal system. The third element is
the total of concrete decisions and actions (handelingen), both of legal authorities and
members of society, and is known as the actual element.

These elements, though different in their nature, are interrelated. The first and third
elements are the most closely related. An ideal system of meaning cannot exist without
concrete events that give the system substance, and actual events cannot exist without
a system of rules that shapes them. The operational element is an intermediary between
the two other elements. After all, we need real people functioning at key positions
in the legal system who give the concrete actions and decisions their meaning and
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sense (Galligan, 2007; Schuyt, 1983). Concrete behavioral actions (third element) are
interpreted by legal authorities (second element) who make use of their legal system of
meaning which consists of rules, principles, and norms (first element).

For a better understanding of how the normative and perceived perspectives of fair
procedures interact, it is important to note here that the third element’s concrete
decisions and actions are susceptible to multiple interpretations: the legal system of
meaning determines only the legal or normative dimension of these actions. The rules
and procedures that constitute the ideal element do not mirror something that really
exists, but rather represent our ideas about how something should be (Schuyt, 1983).
Other systems of meaning, however, give another sense and meaning to the exact same
actions. It is therefore important to acknowledge that actions are not only interpreted
by lawyers working in legal institutions, but that laypeople give meaning to the same
actions as well. | argue here that laypeople are important actors in our legal system, and
that it is valuable to pay attention to their system of meaning too. Figure 1.1 illustrates
what Schuyt's (1983) classic triangle (in bold, consisting of elements |, II, and Ill) would
look like when complemented with the subjective system of meaning that laypeople
use when interpreting actions.

I. Ideal element V. Subjective system of
meaning
Il. Operational element lll. Actual element IV. Laypeople

Figure 1.1 Adjustment of Schuyt’s (1983) triangle as representation of the legal system

Figure 1.1 shows that the concrete actions and decisions that constitute the actual
element (Ill) are susceptible to interpretations of different actors in our legal system (Il
and IV) using different systems of meaning (land V). The enactment of formal procedures
by judges and the procedural treatment of litigants during the court hearing is a perfect
example of such a concrete action. The court hearing is the moment that rules and
formal legal procedures are translated into actual actions of judges and members of
society. Both judges and litigants give their own interpretations to these actions using
their own system of meaning. This means that the court hearing functions as a suitable
research context to study the way that the normative perspective and the perceived
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perspective of fair procedures interact, because doing research on court hearings
involves examining the playing field of all elements displayed in Figure 1.1.

The Importance of the Court Hearing

The court hearing serves a special purpose in legal proceedings. From a normative
perspective, the right to a public hearing is a fundamental principle of procedural
law, anchored in Article 6 ECHR. An oral hearing is regarded as an important aspect
of the quality of the judicial decision.® Judges usually take a decision after the court
hearing has taken place, making it the last chance in the legal proceedings for parties
to present any matters that judges have to take into consideration when making their
decision. From a perceived perspective, one of the most important functions of the
court hearing for litigants is to have their day in court (Casper, 1978). Although parties
have several opportunities to bring their views to the attention of the courts in writing,
the court hearing is the only moment they can actually argue their case before a real
judge (Marseille, 2009). The court hearing functions as a forum for litigants to voice their
opinions, and can contribute to positive perceptions of procedural justice (Eshuis, 2009).
Hence, both perspectives on fair procedures find common ground in the importance
they attach to the court hearing in legal proceedings.

Both parties and judges are bound by certain procedural rules during the hearing. One
may think, for example, of the set times and formal moments that parties can have
their say. Litigants in such a setting are tremendously aware of the importance of
following these procedures (Lerner & Whitehead, 1980). For both judges and litigants,
it is important that these procedures are fair. It is therefore helpful that principles that
determine what these procedures should look like are enshrined in law and regulations.
Article 6 ECHR guarantees the right to a fair trial, which implies that litigants involved in
legal proceedings are entitled to a fair court hearing by an independent and impartial
judge. These are not only paper safeguards, but require concrete actions or the omission
of concrete actions (Brenninkmeijer, 2007).

Challenging, then, is that the law does not prescribe what concrete actions are necessary
to contribute to a fair court hearing. Article 6 ECHR is largely determined by the article’s
so-called “principle” character (Brenninkmeijer, 2009). In case law, the concept of a fair
trial was further developed on the basis of some principles laid down in Article 6 ECHR.
Judges typically have considerable discretionary authority in the way that they interpret
these principles, and therefore in how they thus enact formal procedures that should
result in a fair trial. If we were to sit in different courtrooms and watch different judges,

8  See for example ECLINL:HR:2014:3076, NJ 2015/181, in which the Dutch Supreme Court (Hoge Raad)
emphasized the importance of the oral hearing by deciding that for civil-law cases, except some
exceptional cases, the decision should be taken by the same judge as the judge who conducted the oral
hearing.
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we would probably see that judges conduct court hearings in different ways (Tyler &
Bies, 1990).

In my view, the perceived perspective of procedural justice can be of great help here.
Perceived procedural justice may function as a useful vantage point for judges in
answering the question of what the enactment of a fair procedure should look like, and
which concrete actions contribute to a fair procedure. Judges and other legal authorities
may therefore benefit from broadening their normative perspective of fair procedures
with insights derived from the perceived perspective of fair procedures.

Let me briefly illustrate this with an example. From a normative stance, audi et alteram
partem or hearing both sides is the core value of procedural justice (Solum, 2004), and
probably the most fundamental and familiar value that plays a role during the court
hearing (Verburg & Schueler, 2014). The principle can be reduced to parties having the
right to present their arguments and respond to each other. But parties do not only want
to be subjected to a procedure of hearing both sides. They want the judge to really listen
to their story. The judge should explicitly show that he has received and understood the
litigant’s message (Brenninkmeijer, 2007). Indeed, a court hearing that only serves to
“let parties have their say”, is only a formality, not a full-fledged court hearing (De Bock,
2015). Assuming that strict adherence to formal procedural justice results in satisfied
litigants who are convinced that you have acted fairly is oversimplifying the complex
interplay of factors involved in a legal procedure (Landls & Goodstein, 1986). An often-
quoted maxim is therefore that justice should not only be done, but should also be seen
to be done’?

In sum, the normative and perceived perspectives of fair procedures, though different,
are related, meaning that the two perspectives find common ground in the importance
they both assign to the court hearing. Accordingly, using court hearings as a research
context enhances our understanding of how the normative perspective and perceived
perspective of fair procedures interact. With this dissertation, | aim to broaden the
normative perspective of fair procedures by doing empirical legal research on perceived
procedural justice.

THE INTERACTION BETWEEN EMPIRICAL RESEARCH AND THE LAW

Itis tempting for each academic and scientific discipline to believe that their perspective
has a unique hold on the truth. For knowledge gaps to be bridged, however, it is essential
that all those involved have “academic and scientific humility’, by which | mean that
each discipline must recognize that it sees only part of the full picture and that there

9  This aphorism comes from Lord Chief Justice Hewart (1924) in the leading English case on impartiality,
R v Sussex Justices, Ex parte McCarthy.
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are other equally legitimate if rather different perspectives on the truth (Canter, 2008).°
After all, perspectives are just the lenses through which we see reality. Thus, looking
at specific legal rules and procedures through the lens of perceived procedural justice
provides legal scholars with a more comprehensive view of reality.

It goes without saying that the law benefits from the extra-legal insights stemming from
otherdisciplines, such as psychology, sociology, and economics, as demonstrated by the
numerous“Law and”movements (Rubin, 1997). After all, law is a human endeavor (Finkel,
2001). The legal system consists of rules that are in fact written human interaction. This
means that scholars who study the law, in fact, study human interaction. Consequently,
extra-legal knowledge borrowed from other disciplines helps them to fully understand
the mechanisms underlying human behavior. Furthermore, combining an internal
legal doctrinal perspective with external perspectives, an endeavor often referred to as
interdisciplinarity, yields new knowledge and thoughts on how to organize legal rules
and procedures as well as on our thinking about public-policy issues (Giesen, 2015a).

Interdisciplinarity requires a level of interaction that moves those whose training
is steeped in the culture of law schools and legal practice beyond their particular
professional understanding (Weinstein, 1999). That is, it involves interaction of traditional
methods of legal research with the methods and techniques of other disciplines, which
are often empirically oriented (Vick, 2004). Although the levels of intensity with which
legal scholars conduct interdisciplinary research range from mutual inspiration to full
integration (Nissani, 1995; Taekema & Van Klink, 2011), | signal a growing, albeit not
undisputed, trend in the legal discipline to consider findings from empirical studies
conducted in the legal domain, to which | will refer here as “empirical legal research”!

Although empirical legal research may be called a “buzzword” (Blocq & Van der Woude,
2017), and some even speak of “the empirical revolution in law" (Ho & Kramer, 2013), it
is by no means a fad (Grootelaar, 2017). In fact, the empirical study of the law has a long
history (Kritzer, 2009), and is rooted in a diversity of disciplines, such as legal realism,
sociology of law (“Law and Society”) and criminology (Leeuw, 2015). Nonetheless,
while the mode of research itself may not be new, the legal academy appears to be
increasingly aware of the need to consume and employ empirical studies to buttress
their normative and descriptive claims. This recent growth of empirical legal research is
fueled by the great range of issues considered by legal scholars, interdisciplinary research

10 lwasinspired by Canter (2008), who used the term “professional humility”as a prerequisite for lawyers and
psychologists who want to bridge the gap between law and psychology.

11 | decided to use the term “empirical legal research’, not Empirical Legal Studies (ELS), because the latter
has a certain connotation. The US-founded ELS is highly practice-driven and considerably focuses on
statistical analyses of data sets and databases, thereby being more quantitative than law and society
research (Van Dijck, 2016). | believe empirical research in the context of the law to be much broader,
including a variety of methods (Grootelaar, 2017). Analyzing legislative proposals and counting case law,
for example, can be part of empirical legal research too (Grootelaar & Van den Bos, 2015).
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collaborations, and relevant legal data becoming more accessible (Heise, 2002). And
of course, the immediate appeal of empirical studies of legal phenomena to research
funders also helped spark the call for more empirical research by law departments.

A positive side effect of this increased attention for and visibility of empirical legal
research, in my view, is that lawyers critically reflect on how this type of research relates
to what we call doctrinal legal research, which makes them more consistent and
transparent in their writings about the research methodology they use (Grootelaar,
2017). This might be useful, not in the last place because of the ongoing debate on
law as a scientific discipline (Stolker, 2003; 2014, Ulen, 2002), which concentrates on
legal methodology, or rather the proclaimed lack thereof (Crijns, Giesen, & Voermans,
in press).

Tensions and Trade-offs

In any discussion of the relevance and usefulness of empirical research in the law, the
persistent tension between methods of social science and theory, goals, and settings
of the law is addressed (Robbennolt, 2002). There are a number of methodological
approaches to address research questions that have relevance for the law, all with their
own advantages and limitations. | will briefly elaborate on the methodological choices |
made in designing the empirical studies that form the heart of this dissertation.

Empirical legal researchers ought to be concerned with several different aspects of
research. An important concern for example is whether the measures used to quantify
(legal) concepts are sufficient to capture the construct at issue. With regard to this issue
of construct validity (Cook & Campbell, 1979), I used multi-item scales that | adapted
to the courtroom-specific context to measure the core concepts of my studies. For
example, | measured perceived procedural justice by building on earlier work, and by
including statements on the judge’s impartiality and competence because | considered
these especially important in the courtroom-context of my studies. Furthermore, when
designing my questionnaires, | tried to immerse myself in the perceptional world of my
respondents. As part of pilot-testing for my first study, | spent afternoons at the court
attending court hearings, talking to litigants, and observing their interaction with their
lawyers. I noticed that litigants not only differed in their level of education, and language
proficiency, but also in their emotional state of mind and personal involvement in
their case. For this reason, in order to elicit useful information from my respondents, |
avoided jargon, abbreviations, and complicated words. In addition to this, | presented
the questionnaire to judges involved in different types of law cases to make sure that
the words | used were clear. | believe this contributed to the design of a questionnaire
with items that looked subjectively valid and meaningful to the litigants in the court (i.e,,
face validity, Brewer, 2000; Smith, 1981).
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Another concern that impacts how empirical research is used in law refers to the trade-
off between the ability to control and manipulate variables that are of interest and the
degree to which the research setting reflects the relevant legal conditions (Robbennolt,
2002). This tension has implications for the degree to which causal inferences can be
drawn about relationships between variables (i.e, internal validity, Cook & Campbell,
1979), and the degree to which research findings can be generalized to persons, times,
and settings beyond those regarding which the research was conducted (i.e., external
validity, Cook & Campbell, 1979).

In the studies that | present in this dissertation, | conducted survey research in relevant
courtroom contexts among actual court litigants. In designing these studies, | selected
court cases that were particularly well-suited to test my hypotheses, and which | could
easily get a grip on. Specifically, | focused on court cases which were by no means the
most complex ones (meaning the most intricate legal puzzles), but which truly mattered
for the litigants involved. Litigants involved in these cases were preoccupied with the
question whether they would receive social benefits the following month, whether they
could stay in their rental house in spite of payment arrears, and whether they would
be sentenced or not by the criminal law court. My research design therefore aimed to
obtain external validity of my findings at the expense of internal validity. This means
that the real-life context of my studies makes the results to some extent generalizable
for other litigants and legal settings, but makes it impossible to draw causal inferences
by randomly assigning actual respondents to conditions of fair and unfair treatment by
an actual judge.

Even from these brief illustrations, it should be clear that any individual empirical legal
study will inevitably have some drawbacks as well as some advantages. | elaborated on
these methodological choices not only because they reveal the challenges empirical
legal researchers face when conducting legally relevant research in an often-complex
real-life context, but also because | believe that it is of great importance that legal
consumers of empirical data engage in a more systematic and critical consideration of
these tensions and trade-offs. After all, a basic preparation in empirical research methods
is essential to gain any nuanced understanding of the implications of methodological
choices (Robbennolt, 2002). With this dissertation, | hope to add to the numerous
books published on empirical legal research (see, e.g., Cane & Kritzer, 2010; Epstein &
Martin, 2014; Lawless, Robbennolt, & Ulen, 2010; Leeuw, & Schmeets, 2016; Van Boom,
Desmet, & Mascini, in press) that make law students, law professors, lawyers, judges,
and practitioners better equipped critical consumers of empirical research in law. If,
in addition to becoming more sophisticated consumers, lawyers also become adept
producers of empirical research themselves, so much the better.
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THE CURRENT DISSERTATION:
A CRITICAL EXAMINATION OF PERCEIVED PROCEDURAL JUSTICE IN
LEGAL CONTEXTS

Reading the foregoing sections may have given you the impression that lawyers may
indeed benefit from broadening their normative view on procedures with insights
derived from empirical research on perceived procedural justice. After all, who can be
against fair treatment of citizens? Folger (1984, p. ix) has even noted that“the importance
of justice cannot be overstated’, and Bora (1995, p. 187) stated that 'no one will reject the
principle of procedural justice, every person will consider it worthy”. It is my view that
in order to hold such statements to be true, and to fully embrace perceived procedural
justice in the legal field, we need to subject the issue to critical examination. Therefore,
| will take a Popperian approach to science in this dissertation. That is, | believe that all
theories and laws must be open to criticism. After all, it is easy to obtain confirmation of
nearly every theory, if we look for confirmation. Scientists pass on theories, but also pass
on critical attitudes towards them (Popper, 1963).

Thus, | adopted a critical attitude towards insights derived from research on perceived
procedural justice. This means that | will challenge the importance of procedural justice
by studying how people respond to the issue in a real-life context in combination with
issues that are also potentially important. More specifically, | will make use of relatively
non-invasive research methods that fit quantitative survey practices which are common
in the field of perceived procedural justice, and | will add to these practices by using
a research design in which | examine perceived procedural justice (I) in relation to
outcome concerns, (Il) in contexts of prevalent distrust where people have a lot at stake,
and (Ill) in relationship to proactive perceptions of procedural justice.

Procedural Justice: Panacea or Polemic?

| am not the first legal scholar who argues that we may benefit from broadening
our normative perspective of fair procedures with empirical research on perceived
procedural justice. Several researchers have attempted to clarify normative issues by
using empirical research methods (Darley, Fulero, Haney, & Tyler, 2002; Thibaut & Walker,
1975; Thibaut & Walker, 1978), and by reconciling normative and descriptive approaches
to procedural fairness (Tyler & Jost, 2007).

With regard to the specific courtroom context of this dissertation, some legal scholars
have argued that normativity and empirics become entangled because the principles
embodied in Article 6 ECHR are closely related to perceived procedural justice criteria
(Brems & Lavrysen, 2013; Brenninkmeijer, 2009; Doornbos, 2017; Giesen, 2015b). Indeed,
research on perceived procedural justice teaches us that many fairness criteria play a
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role in the day-by-day application of procedural law, and may therefore function as
useful benchmarks in the judge’s pursuit of a fair procedure (Giesen, 2015b).

Lawyersand policy makersinthefield seem toembrace research on perceived procedural
justice (Hagan & Hans, 2017). Judges and court personnel are more and more interested
in how litigants experience their day in court and whether litigants feel proceedings
have been fair. Legal professionals acknowledge that treating people fairly encourages
decision acceptance and leads to positive views about the legal system (Tyler, 2007).
Procedural justice is sometimes called “the key ingredient for public satisfaction’, and
some even suggest that judges have embodied the concepts of procedural fairness
in their everyday lives (Burke & Leben, 2007). The fair process effect (Folger, Rosenfield,
Grove, & Corkran, 1979; Van den Bos, 2005; 2015) and other important implications of
treating people fairly have not remained unnoticed among lawyers and policy makers.'?

Although some lawyers and legal scholars seem to view the perceived procedural
justice paradigm as a panacea, its welcoming in the legal field has been debated and
contested as well (Bora, 1995; Hayden & Anderson, 1979; Sarat, 1993). Some researchers
regret the lack of systematic variation in procedural justice studies (Silbey, 2005). Others
have criticized the strength of the evidence in support of predictions of procedural
justice research, such as the often hypothesized “Procedural Justice Model” (Tyler,
1990; 2003) which refers to the causal linkage between procedurally fair treatment
and compliance with the law (Augustyn, 2015; Eshuis, 2009; Hertogh, 2015; McEwan
& Maiman, 1984; Nagin & Telep, 2017; Tyler & Jackson, 2013; Slocum, Wiley, & Esbensen,
2016). Some researchers contrast the fair process effect that being treated fairly leads to
various kinds of positive reactions (Van den Bos, Bruins, Wilke, & Dronkert, 1999). Indeed,
people may even respond negatively to positive experiences of procedural justice
(Murphy & Cherney, 2011). Fagan and Piquero (2007), for example, found that fair and
respectful treatment by judges actually predicted more involvement in violent offences.
Furthermore, little acknowledgment is given to conditions under which procedural
justice has been shown not to mitigate the effects of outcome favorability (Rupp,
Shapiro, Folger, Skarlicki, & Shao, 2017).

The relative importance of procedural justice for legal practitioners has been questioned
as well (Doornbos, 2017; Van Velthoven, 2011). Some lawyers have been found to be

12 See, for example, the Criminal Court Practice Guide at www.courtinnovation.org, designed by a group
of court leaders and experts in criminal justice from across the United States who joined forces to
examine strategies to increase public trust in the court system. They aimed to generate a concrete set of
evidence-informed, recommended practices that criminal court professionals can implement to promote
the perception of fairness. Another example is the Fair Tracks Program initiated by the Dutch Ministry
of the Interior and Kingdom Relations, which encourages public officials to have a direct and personal
telephone call with the citizen who has lodged a complaint or submitted an objection or who is about
to receive a negative decision, and which evaluated how citizens experienced the informal approach,
especially in terms of perceived procedural justice (Van den Bos, Van der Velden, & Lind, 2014).
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especially skeptical about procedural justice if high outcomes are at stake (Lind &
Tyler, 1988; Haller, & Machura, 1995), and some judges have been found to believe that
litigants do not pay very much attention to procedures as long as the outcomes in their
case are positive (Tyler, 1984). There are, indeed, situations in which people become
more or less concerned with procedural justice issues (Hulst, 2017). Research among
serious crime victims has shown, for example, that respectful treatment is only related to
confidence in the legal system when outcomes are favorable to litigants (Laminarayan
& Pemberton, 2014).

In sum, procedural justice research, although powerful, may be limited in scope because
of its predominant focus on fair process effects, thereby neglecting other factors or
contexts that can have significant influence on our beliefs about the courts (Smith,
2007). To critically examine its importance in real-life legal settings such as courtrooms,
it is necessary to take a wider view of the concept of perceived procedural justice
together with other potentially important factors. Furthermore, empirical knowledge
about the effects of procedural justice still gives little guidance for judicial policy making
(Hayden & Anderson, 1979; Nagin & Telep, 2017; Van Velthoven, 2012). More in-depth
research into the importance of procedural justice therefore seems highly desirable
(Van Velthoven, 2011; Verschoof, 2014).

With this dissertation, | respond to both the growing enthusiasm and the criticism
offered by legal scholars and practitioners. Whereas the legal domain seems to extol
the virtues of procedural justice, | challenge the extent to which procedural justice
is universally valued. | aim at critically examining the question whether perceived
procedural justice really matters in the Dutch legal context, and if it does matter, how
and when it matters. Accordingly, | challenge the importance of perceived procedural
justice by studying how fairness perceptions of Dutch litigants interact with issues that
are also important, such as (I) outcome concerns (Il) contexts of prevalent distrust, and
(I judges’perspectives of procedural justice. As such, my courtroom studies involve the
interaction between (a) judges and litigants (b) different perspectives on fair procedures,
and (c) law and empirical research.

The Relationship between Procedural Justice and Trust

To test the central premise of this dissertation that perceived procedural justice matters,
| explored how it impacts litigants'trust in judges. Of course, | could have chosen other
important dependent variables as well. Many eminent studies in the field of procedural
justice focused on compliance, acceptance, and obedience for example (e.g., Lind,
Kulik, Ambrose, & De Vera Park, 1993; Sunshine & Tyler, 2003; Tyler, 2006), and some
studies even included actual behavior instead of beliefs and evaluations (Hertogh,
2015; Paternoster, Brame, Bachman, & Sherman, 1997). Why does this dissertation place
people’s evaluations of trust at the center of attention?
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Especially in the legal context of this dissertation, where the court is a last resort to obtain
justice, citizens are highly dependent on judges. Their fate lies in the judge’s hands.
Furthermore, the legal professionals working in courts have considerable discretion in
what they decide, and how they reach decisions. If these institutions are not trusted by
the citizens they serve, they are unable to function properly (Grimmelikhuijsen, 2012).
Being trusted by citizens who believe that you are reliable and legitimate is therefore
important. Legal institutions need citizens' trust to operate effectively (Tyler, 2006), and
many authorities are therefore justifiably concerned with the public’s confidence in their
performance.

Trust in legal institutions is a not fully understood issue. A detailed inspection suggests
that survey studies on trust in legal institutions show a mixed picture (Griffiths, 2011).
Whereas some studies try to appease us with the message that courts are still the
most trusted branch of government (NCSC, 2015), other studies suggest that the
justice system is rarely among the most trusted institutions in a country (Van de Walle
& Raine, 2008). Yet another set of studies note that trust in judges tends to decrease
when confidence in other institutions is shrinking. In other words, trust in judges seems
to fluctuate in more or less the same way as the public’'s confidence in other societal
institutions does (Arends & Schmeets, 2015). This means that the same negative and
positive images of the judiciary recur with varying degrees of forcefulness across the
surveys (Griffiths, 2011; Rottman & Tomkins, 1999).

Furthermore, another, more conceptual, reason why | focus on trust is because the
relationship between procedural justice and trust seems to be more ambiguous than
is often realized. Studies on procedural justice and trust in legal authorities present
different models with contrasting relationships between the two: some studies treat
trust as an antecedent of procedural justice (Tyler & Huo, 2002, Jackson & Bradford
2010; Hough, Jackson, Bradford, Myhill, & Quinton, 2010; Gau, 2010; Murphy, Mazerolle &
Bennett, 2014), other studies view trust as the result of procedural justice (Tyler & Blader,
2000; Tyler & Lind, 1992; Lind et al. 1993; Van der Walle, 2009), and a third class of studies
propose that procedural justice and trust cannot really be distinguished from each
other (Johnson, Maguire, & Kuhns, 2014; Tyler & Huo, 2002). Clarifying these conceptual
boundaries and studying in detail the relationship between procedural justice and trust
is an important purpose of this dissertation. Therefore, the hypothesized relationship
between perceived procedural justice and trust in legal institutions forms the core of
each of my studies.

Procedures and Outcomes

One important goal of this dissertation is to challenge the concept of procedural
justice by studying how people respond to the issue in combination with other
potentially important issues. Theory and research in the field of justice have long dealt
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with instrumental issues, such as the effects on individuals of the outcome associated
with their relationships or encounters with authorities. Of course, citizen-authority
relationships involve more than procedures only. Outcomes have been found to
influence how litigants evaluate their interaction with the government (Katz, Gutek,
Kahn, & Barton, 1975), and in discussions of public trust in the courts, discontent with
the courts is often assumed to be linked to the outcomes delivered by the court (Tyler,
2001). Legal scholars tend to adhere to the view that outcomes drive legal behavior,
legal judgments, and evaluations of the legal system (MacCoun, 2005). For judges and
lawyers, for example, the single most difficult concept to accept is that most people care
more about procedural justice than they do about winning or losing the relevant case
(Burke, 2009). After all, as rational human beings we want to maximize our own material
interests, don't we?

Fora full understanding of perceived procedural justice, | will therefore examine the issue
in close relation to its natural counterpart: outcome favorability. The socio-psychological
concept of outcome favorability refers to both the perceived fairness (the extent to
which someone believes the decision is fair), and the perceived valence (the extent
to which someone is benefitted by the decision) of the outcome received (Brockner &
Wiesenfeld, 1996).

When | started with my first study on procedural justice, | saw a challenge in studying
the concept of procedural justice in a context where there is much at stake for the
people concerned, and where, as a consequence, outcome concerns are likely to matter.
Therefore, | conducted an empirical study among real litigants with real problems and
high stakes, regarding whom we can assume that receiving a favorable decision from
the judge is of great importance. The fact that judges often have to provide litigants
with unfavorable outcomes which are perceived to be unfair and undesirable makes it
even more relevant to study the importance of both procedures and outcomes in one
study.

Chapter 2 reports the findings of my first study, which | conducted among litigants
who appeared at court hearings at the district court of the Mid-Netherlands. These
litigants appeared in three types of law cases: in cases concerning motoring fines, in
administrative administrative law cases, and in criminal law cases. | approached litigants
while they were waiting in the hallway of the court building for their court hearing to
begin. Litigants who agreed to participate, filled out the pre-hearing questionnaire prior
to the court hearing that measured their state of mind, what was at stake for them, and
how they coped with emotional uncertainty. The post-hearing questionnaire was filled
out when respondents left the courtroom after they had appeared before the judge and
measured respondents’ perceived procedural justice, outcome favorability, and trust in
judges.
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What | argue in Chapter 2 is that the effects of procedural justice and outcome
favorability are not merely additive, but that they interact, in that the impact of perceived
procedural justice depends on how favorable people perceive their outcome. Or, to
phrase this process x outcome interaction effect differently (Brockner & Wiesenfeld,
1996): Perceived procedural justice can attenuate the negative impact of unfavorable
decisions often given by judges in courtrooms. | further suggest that other important
outcome-related variables, such as outcome importance and outcome information
moderate the hypothesized relationship between procedural justice and trust in judges.
For example, I argue that when people have a lot at stake, they care even more about
the way they are treated by important legal institutions. The study reported in Chapter
2 aims to shed light on the empirical relationships between procedural justice and trust
injudges, the interaction effect between procedural justice and outcome favorability on
trust in judges, and the moderating effects other important socio-legal variables may
have on these relationships.

The findings reported in Chapter 2 first of all support the existence of the often-theorized
relationship between procedural justice and trust in judges in a real-life courtroom
context: Litigants who were treated fairly were more likely to trust the judge who
handled their case. The real-life courtroom context of this study enabled me to further
examine this important relationship in relation to outcome-related variables, and other
interesting courtroom-specific characteristics. | found that the positive relationship
between procedural justice and trust in judges was more pronounced when litigants
perceived their outcome as unfavorable, when litigants had a lot at stake, and when
litigants had prior court experience.

Litigants did care about being treated fairly when outcomes were favorable, and
they cared even more about a fair treatment when outcomes were unfavorable. The
findings suggest that procedural justice cushions or counteracts the negative effect of
unfavorable outcomes (Kwong & Leung, 2002; Lind & Tyler, 1988). Furthermore, being
treated fairly by the judge continued to be important for those litigants who already
knew the outcome. This indicates that having information about the outcome does
not necessarily influence the weight people attach to the fairness of the procedure. In
Chapter 2, I speculate on possible explanations for these findings.

Taken together, with my first empirical study | tried to enhance our understanding
of how litigants come to trust judges, and which role both procedural and outcome
concerns play when litigants form these trust judgments. More specifically, | aimed to
better understand how and when procedural justice and outcome favorability matter
both separately and in an interactive sense. The findings of my first study are useful not
only for theory building. In Chapter 2, | emphasize that judges who daily encounter
litigants in all kinds of law cases, can benefit from these results as well. After all, for
these judges it is relevant to know under which conditions high procedural justice can
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attenuate the negative impact of the unfavorable decisions with which they often have
to disappoint litigants.

Procedural Justice and Prevalent Distrust

Another way to critically examine the importance of perceived procedural justice
is studying the concept in a context where distrust in the law and the legal system
is prevalent: in a context where citizens do not enter the court as “blank pages” but
instead have been disappointed in their interaction with important legal authorities
and dissatisfied with the decisions taken by them. This is often the case in situations in
which the legal authority had considerable discretion in what and how to decide. Those
situations mark the dependency relationship between citizen and state, in which fair
procedures are of particular importance (Galligan, 1996; Rubin, 2003).

The start of a criminal procedure is one of the most serious and stressful state-citizen
interactions (Casper, 1978). The criminal justice system is the official mechanism
through which a democratic government maintains power and control over its citizens,
and being involved in a criminal trial equates experiencing one of the most severe
consequences of state-citizen interactions (Landls & Goodstein, 1986). Furthermore,
many actors in the criminal justice system have considerable discretion in what and
how they decide. It has been argued that using these discretionary procedures that
characterize the day-to-day functioning of the criminal justice system may threaten its
very existence by creating perceptions of unfairness and injustice (Landls & Goodstein,
1986). Indeed, many scholars have suggested that reducing or eliminating the discretion
that legal authorities have will increase litigants' sense of fair treatment (see e.g. Frankel,
1973; Von Hirsch, 1976).

Public prosecutors usually have considerable discretion with regard to the question
whether or not they decide to charge defendants with a crime, notwithstanding easily
demonstrable guilt. By not charging a defendant, these prosecutors find the alleged
victim to not have been the victim of a criminal act, which may cause difficulties resulting
from differences in perceptions between the alleged victims and the authorities
(Joutsen, 1984). After all, these alleged victims consider themselves victimized by a
crime, which is not considered to be a crime or is not brought to court by the prosecutor.
Furthermore, when prosecutors decide not to prosecute a criminal offence, alleged
victims are virtually refused any opportunity to participate in a criminal procedure. As a
consequence, they may hold a negative view of the legal authorities involved, resulting
in low levels of trust in the criminal justice system. These negative experiences with the
criminal justice system may in turn strengthen the perception of being treated unfairly
during future state-citizen interactions (Casper, 1978).
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Although prosecutorial discretion is necessary because it allocates scarce prosecutorial
resources and allows for leniency, it places prosecutors in a powerful position in
many criminal justice systems. Like many other jurisdictions, the Dutch criminal law
system balances this far-reaching prosecutorial discretion by offering alleged victims
an opportunity to request the initiation of a prosecution or to appeal a prosecutorial
decision not to bring charges. More specifically, alleged victims can commence the so-
called "Article 12 proceedings” which allows them to file a complaint with the court of
appeal against the public prosecutor’s decision not to prosecute.

Chapter 3 reports the findings of a study that was conducted among alleged victims
who started the Article 12 proceedings. These “complainants” received a baseline
questionnaire which measured their motives for starting the Article 12 proceedings
and their levels of trust in criminal justice institutions at that moment, and a main
questionnaire eight months later, which measured the way the court of appeal handled
their complaint.

In Chapter 3, | argue that being treated fairly by the court of appeal during the Article
12 proceedings plays an important role in shaping judgments of trust in criminal
justice institutions. More specifically, | argue that a fair treatment during the Article 12
proceedings will promote higher levels of trust in the criminal law court, the Public
Prosecution Service, and the criminal justice system.

Because the aim of this dissertation is to critically examine the importance of perceived
procedural justice, and building on my first empirical study, Chapter 3 takes the role
of outcome concerns into consideration. This seems to be of particular relevance in
a context where 75% of the complaints do not result in the offence becoming the
subject of criminal prosecution, so citizens generally do not get the outcome they
desire. Furthermore, the Article 12 proceedings are a last resort for citizens to exercise
their rights and correct the system. This means that appealing a prosecutorial decision is
often the last legal remedy to exercise one’s supposed rights, and a last chance to reach
a fair and favorable decision.

In this context of prevalent distrust where there is a lot at stake for complainants in
terms of outcome concerns, | found a strong overall impact of perceived procedural
justice: high levels of perceived procedural justice during the Article 12 proceedings
led to higher levels of trust in the prosecution, in judges and in the criminal law system
as such. These perceptions of procedural justice were more strongly related to trust in
these institutions than concerns of outcome fairness and outcome favorability. This is
not to say that outcomes were unimportant in my study, but rather that procedural
justice judgments made a significant contribution to complainants’ trust judgments
beyond outcome concerns.

23



24

Interacting with Procedural Justice in Courts

Furthermore, the findings presented in Chapter 3 reveal that the influence of perceived
procedural justice on trust judgments continued to be important when complainants’
baseline levels of trust in criminal justice institutions were taken into consideration:
although I found trust in criminal justice institutions measured at the beginning of the
Article 12 proceedings to contribute to their trust judgments eight months later, these
baseline levels of trust were less strongly associated with trust ratings than complainants’
perceptions of procedural justice during the handling of their case. Chapter 3 therefore

discusses the importance of being heard during the Article 12 proceedings.

Perspectives and Procedural Justice

One of the purposes of this dissertation is to get better grip on the way the normative
and perceived perspectives of fair procedures interact. With reference to Schuyt's (1983)
triangle, I conceptually elaborated on the common ground that judges and litigants
may find in their interpretations of the same court hearing. It is interesting to empirically
examine whether or not these interpretations are indeed related.

A large number of studies on perceived procedural justice in the legal domain typically
qualify as reactive studies, as they focus on how the receiver’s judgments of justice
affect attitudes, behavior, and decisions (e.g. Tyler, 2003, 2006; Tyler & Huo, 2002). Less
frequently studied is its proactive counterpart: the actor’s perspective of fair procedures.
| argue in Chapter 4 that to fully understand procedural justice in the courtroom, we
need to take a two-sided approach and examine how judges and litigants perceive the
same interaction.

In Chapter 4, | will conceptually and empirically link the judges’ and the litigants’
perspective of procedural justice. By proposing a conceptual model on the empirical
relationships between these two perspectives, | will argue that judges’ perceptions
of the degree of procedural justice given to litigants during the court hearing (i.e,
proactive procedural justice) are related to litigants' perceptions of the degree of
procedural justice received during the court hearing (i.e,, perceived procedural justice).
Based on my first courtroom study described in Chapter 2, | further believe that the
meaning of procedural justice for both judges and litigants may be influenced by what
is at stake for people when they enter the courtroom. When outcomes are considered
to be more important, litigants will probably pay more attention to how fairly they are
treated by important legal authorities (Tyler, 1988). The more people have at stake, the
more they may care about the way they are treated by important legal authorities. |
expect the same reasoning to hold true for judges. When they consider outcomes to
be more important for litigants, judges will probably pay more care to how fairly they
treat these litigants. Moreover, judges are probably able to give a more or less accurate
estimation of the outcome importance for litigants. For this reason, | argue that the level
of importance litigants their outcomes (i.e., perceived outcome importance) is related to
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the level of importance that judges attach to litigants outcomes (i.e., proactive outcome
importance).

Chapter 4 reports the findings of my third empirical study on procedural justice. Building
on the research strategy of my first study, litigants were approached in the hallway of the
court building while they were waiting for their court hearing to begin. These litigants
were involved in bankruptcy cases, landlord-tenant cases, and administrative-law cases.
They filled out both a pre-hearing and a post-hearing questionnaire. Furthermore, |
asked the judges involved in the exact same cases to participate in my study. The pre-
hearing questionnaire was filled out prior to the court hearing and asked judges what
they thought was at stake for the litigants involved. The post-hearing questionnaire was
filled out directly after litigants left the courtroom, and measured judges’ perceptions
of procedural justice, i.e, the degree of procedural justice they thought that they had
given to litigants.

The findings reported in Chapter 4 partly support the conceptual model | proposed.
| found that when litigants perceived their outcome as more important, judges also
tended to perceive litigants’ outcome in the specific case as more important. | further
found that judges scored themselves higher on the proactive procedural justice scale
when they perceived litigants’ outcome to be more important. Interestingly, these
proactive procedural justice perceptions of judges, in turn, were not related to how
fair litigants perceived these judges. In Chapter 4, | discuss potential explanations for
these findings, such as the difference in perceptual focus, perhaps even creating two
psychologically different realities.

Because | wanted to understand how the judges’and the litigants' perspectives of justice
may be related, | zoomed in on specific procedural justice components as well. After
they had filled out statements on procedural justice, | asked both judges and litigants
what they considered to be the most important procedural justice component. The
findings reported in Chapter 4 reveal the context and perspective depending nature of
these procedural justice components. | found that the type of law case in which litigants
were involved influenced what procedural justice component they considered to be
most important, and that judges considered other components to be important than
litigants did.

One of the most notable implications of the findings reported in Chapter 4 is that they
offer empirical evidence for the fact that litigants'and judges’ evaluations of the same
court hearing are, while different, to some extent related. Furthermore, the findings
reveal the relevance of broadening the central focus in procedural justice research on
differences between litigants and cases with a new focus on the systematic differences
that may exist between judges who adjudicate these cases. In sum, Chapter 4 offers a
better understanding of both litigants’and judges’ perspectives of procedural justice.
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CONCLUDING WORDS

With this dissertation, | aim to broaden the normative perspective of fair procedures
by doing empirical research on perceived procedural justice. More specifically, | aim
to challenge the importance of perceived procedural justice in a context that serves
a special purpose in legal proceedings. To this end, | critically examine the question
whether perceived procedural justice matters during court hearings, and if it does
matter, how and when it matters, by studying how litigants respond to the issue in
combination with outcome concerns (Chapter 2), and prevalent distrust (Chapter 3).
To further understand procedural justice in the courtroom, | examine how litigants’
perceptions of procedural justice are related to their proactive counterpart (Chapter 4).
All this will hopefully help me to get better grip on the way the normative and perceived
perspectives of fair procedures may interact.

After the description of my empirical studies in the following three chapters, | will reflect
on the findings and discuss their implications and limitations in Chapter 5. Please note
that Chapters 2 to 4 have been written as independent research articles, so there may
be some overlap between the different chapters. Also, because this is an empirical legal
dissertation, | will take a different and perhaps less conventional approach. In each
empirical chapter, | will give a detailed description of the methods used and analyses
performed. Consequently, some parts of this dissertation may be quite technical. | have
done my utmost in this general introductory chapter, and in the empirical chapters
that will follow, to introduce the content of my empirical studies to broad audiences,
including legal doctrinal scholars. | hope that | have been successful in this respect. In
closing, | hope you will enjoy reading about this research as much as | have enjoyed
conducting it.
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ABSTRACT

This chapter examines the hypothesis that litigants’ perceived procedural justice is positively associated
with their trust in judges. We argue that although this association might seem quite robust, it can vary
across contexts. In particular, we suggest that the nature and magnitude of the association between
procedural justice and trust in judges depends on outcome concerns, and other socio-legal moderators
such as outcome importance and prior court experience. We tested our predictions in three different
types of law cases among 483 litigants at court hearings of the district court of the Mid-Netherlands.
As predicted, our results indicate that perceived procedural justice was positively associated with trust
in judges when outcomes were relatively favorable, and that this association was even stronger when
outcomes were relatively unfavorable. The courtroom context studied here enabled us to explore how
other socio-legal variables moderated these relationships.
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INTRODUCTION

Judicial dispute resolution is an aspect of our legal system that matters a great deal to
citizens involved in disputes. Judges are important representatives of societal institutions
that need citizens'trust to operate effectively (Tyler, 2006). They are therefore justifiably
concerned with the public’'s confidence in their functioning. In the current chapter, we
examine how people come to trust judges and provide support for the idea that trust in
judges is elicited by litigants’ experience of procedural justice.

We studied the procedural justice-trust relationship among real litigants involved in
actual cases at real court hearings. These litigants had real outcomes at stake such as
traffic fines, and imprisonments, and were understandably preoccupied with issues such
as whether they would receive social benefits the next month or whether they would
be sentenced by the criminal law judge. We will argue that these outcome concerns can
influence the role perceived procedural justice plays when litigants form their judgments
of trust in judges. More specifically, we believe that whether people benefit from the
judge’s decision (i.e,, outcome favorability) and what people have at stake (i.e.,, outcome
importance) moderate the proposed relationship between perceived procedural justice
and trust in judges.

We conducted our study in the Netherlands, a country that is relatively understudied in
the international research literature on law and society. After all, many or most studies
on perceived procedural justice and trust in law have been done in the United States. By
studying Dutch court hearings, our study adds to the debated cross-cultural generality
of procedural justice findings (Brockner et al, 2001; Kidder & Muller, 1991; Lind, Tyler,
& Huo, 1997). Van den Bos et al. (2010), for example, found meaningful cross-cultural
differences in reactions to perceived procedural justice between participants from the
United States and the Netherlands, revealing that being better off than others is a norm
that tends to be more salient in the US than in the Netherlands (see also Hofstede,
1998). Social comparisons, such as being better off than others, play an important role
in how people respond to their outcomes (Adams, 1965; Van den Bos, Peters, Bobocel, &
Ybema., 2006), which raises the question of whether outcome favorability will moderate
the association between perceived procedural justice and trust in judges, as has been
suggested on the basis of studies done in organizational and other contexts (for
overviews, see Brockner, 2010; Brockner & Wiesenfeld, 1996).

In three different types of law cases among 483 litigants at court hearings of the district
court of the Mid-Netherlands, we aim to better understand how and when procedural
justice and outcome concerns matter both separately and in an interactive sense. We
extend the current knowledge in three ways. First, we provide support for the existence
of a positive relationship between procedural justice and trust in judges in a real-life
courtroom context in the Netherlands. Second, we demonstrate how important socio-

29



30

Interacting with Procedural Justice in Courts

legal variables, in particular outcome-related variables such as outcome favorability and
outcome importance, might moderate this relationship. Third, in addition to providing
empirical insight about the relationships between procedural justice, trust in judges,
and outcome concerns, we aim to conceptually clarify how to measure these concepts
in real-life courtroom settings.

Trust in Judges

Trust in legal authorities such as the police and the courts is important, in part because
it results in public cooperation with these authorities and builds institutional legitimacy
and compliance with the law (Tyler & Huo, 2002; Tyler & Jackson, 2014). Legal authorities
are justifiably concerned with the public’s confidence in their functioning and
compliance with their decisions. In the United States, for example, the National Center
for State Courts (NCSC) frequently carries out nationwide surveys to measure public
confidence and trust in the courts (NCSC, 2005, 2015). The European Social Survey (ESS)
reveals the variation in trust in justice and legitimacy of justice institutions across Europe
(see Jackson et al,, 2011). The Dutch judiciary, too, is paying more attention to people’s
trust in judges, due to the turbulent times of waning legitimate power, reflected by an
increasing number of requests for a judge to be removed, the public’s growing attention
for judicial errors, negative publicity in the media, and the growth of so-called political
processes (Bokhorst & Witteveen, 2013).

Our understanding of trust in legal institutions is currently mixed. In some studies, the
public has a moderate amount of trust in judges, which appeases us with the message
that courts are still the most trusted branch of government, even though certain
members of society currently tend to express less confidence in them (NCSC, 2015).
In other studies, the public in several countries has been slowly losing confidence in
the justice system, which suggests that the justice system is not often among the most
trusted institutions in a country (Van de Walle & Raine, 2008). In yet other studies, the
public’s trust in judges seems to fluctuate in more or less the same way as the public’s
confidence in other societal institutions does, tending to decrease when confidence
in those institutions is shrinking (Arends & Schmeets, 2015). Thus, the same negative
and positive images of the judiciary recur with varying degrees of forcefulness in the
different studies (Rottman & Tomkins, 1999). Furthermore, some studies measure “trust”
in a rather general way and do not say much about what it exactly means for individuals
to trust judges with whom they are confronted in court (Griffiths, 2011). In short, trust in
judges is not fully understood. Our study will add to our understanding of how litigants
come to trust judges by measuring it as precisely as possible directly after litigants have
entered the courtroom with items that we believe are valid and meaningful to the
litigants and hence have appropriate levels of face validity (Brewer, 2000).
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Perceived Procedural Justice

People react more positively toward decision-making authorities when they perceive
a decision-making process as fairer. Procedural fairness has been found to be related
to various human reactions such as voluntarily acceptance of authorities’ decisions
and commitment to groups, organizations, and society (Tyler, Boeckmann, Smith,
& Huo, 1997). In legal contexts, procedural justice judgments are strongly associated
with acceptance of court-ordered arbitration awards (Lind, et al., 1993), obedience to
laws (Tyler, 2006), and outcome satisfaction (Casper, Tyler, & Fisher, 1988). It is therefore
likely that treating citizens fairly positively affects their evaluations of and the amount
of trust they place in legal authorities. Therefore, Hypothesis 1 predicts that perceived
procedural justice will be positively associated with trust in judges in our study among
litigants in Dutch courtrooms.

Outcome Concerns

Although procedural justice is valued by citizens who interact with authorities, citizen-
authority interactions involve more than procedures only. Thus, we aim to both provide
support for Hypothesis 1 and to qualify the hypothesis in various ways.

One way in which we want to qualify Hypothesis 1 is by noting that outcomes matter
too. We therefore want to link how litigants evaluate legal authorities to outcome
concerns as well. Theory and research have long focused on instrumental issues, such
as the effects on individuals of the outcomes associated with their relationships or
encounters. Outcomes may influence attitudes toward leaders (Michener & Lawler,
1975) and trust in government (Katz et al., 1975). Moreover, in discussions about public
trust in the courts, discontent with the courts is linked to instrumental concerns about
the outcomes delivered by the court (Tyler, 2001).

As Casper et al. (1988) stated:"One does not have to be much of an economist to believe
that whether litigants win or lose their cases powerfully affects their sense that their
interests and concerns have been dealt with appropriately” (p. 485). Not only economists,
but also legal scholars tend to adhere to the view that outcomes drive legal behavior,
legal judgments, and evaluations of the legal system (MacCoun, 2005). It does seem
plausible that litigants whose liberty, money, or driving license is truly at stake might be
primarily concerned with their own self-interest and therefore the outcome of the case
(Casper etal,, 1988).

In our study, we focus on the combined effects of both litigants' perceived procedural
justice and their outcome concerns and examine how the effects of the one depend on
the effects of the other. Therefore, we will examine how three outcome variables can
moderate the relationship between procedural justice and trust in judges.
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Outcome Favorability

We believe that the favorability of the outcomes that litigants receive from the court
matters for the relationship between procedural justice and trust in judges. Not only
being fairly treated by judges, but also perceiving the final decision taken by these
judges as favorable determines how litigants evaluate their day in court. The more
litigants benefit from a court decision, the more positively they will feel about the judge
who handled their case, and the less impact procedural justice concerns will have on
their evaluation of the judge.

The effects of both outcomes and procedures are often considered in the same study.
In some studies, perceived procedural justice and outcome favorability independently
affect attitudes toward received outcomes, judges, and courts (Casper et al,1988;
Thibaut & Walker, 1975; Tyler, 1984) whereas in other studies, perceived procedural
justice seems to be a more important determinant of evaluations of institutions than
outcomes (Benesh & Howell, 2001; Tyler, 2006).

We propose that the effects of procedural justice and outcome favorability are not
merely additive, but that they interact with each other, in that the impact of perceived
procedural justice depends on how favorably people perceive their outcome. Or, to
phrase this process x outcome interaction effect differently (Brockner & Wiesenfeld,
1996), perceived procedural justice can attenuate the negative impact of unfavorable
decisions often made by judges in courtrooms. Therefore, Hypothesis 2 proposes that
outcome favorability will moderate the relationship between procedural justice and
trust in judges, such that procedural justice will be positively associated with trust in
judges when outcomes are relatively favorable, and that this association will be even
stronger when outcomes are relatively unfavorable.

Outcome Importance

What people have at stake when they enter the courtroom may influence how perceived
procedural justice impacts their trust in judges as well. Procedural concerns seem to
be less potent factors psychologically when serious outcomes like imprisonments are
at stake than when less serious outcomes are at stake (Lind & Tyler, 1988). However,
procedures are still important when outcomes are serious, such as in felony cases
(Casper et al., 1988), divorce cases (Benesh & Howell, 2001), and domestic violence cases
(Paternoster, Brame, Bachman, & Sherman, 1997).

Itis conceivable that outcome importance influences the meaning of procedural justice
(Tyler, 1988). When people have a lot at stake, they may care even more about the way
they are treated by the legal institutions that ultimately judge their case. Thus, Hypothesis
3 proposes that outcome importance moderates the positive relationship between
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procedural justice and trust, such that this relationship will be more pronounced when
outcomes are relatively important to litigants.

We believe that outcome importance may also moderate the interactive relationship
between procedural justice and outcome favorability. After all, in response to events
that are unexpected or negative (Fiske & Taylor, 1991), people are likely to interpret what
is going on and seek information that helps them to interpret the situation. In those
situations, external cues that address their informational needs are particularly influential
(Brockner & Wiesenfeld 1996). Thus, when outcomes are unfavorable, procedural justice
may have high informational value. This informational value may be even stronger when
unfavorable outcomes are perceived to be important for the litigants. In other words, the
more there is at stake, the more likely people are to figure out what is going on and seek
information during their courtroom hearing. In those circumstances, information about
how fair litigants are treated by the judge can greatly impact their trust judgments.

Thus, Hypothesis 4 predicts that perceived outcome importance moderates the
interactive relationship between procedural justice and outcome favorability on trust
in judges: When litigants have relatively much at stake, the interaction effect between
procedural justice and outcome favorability will be more pronounced.

Outcome Information

People may evaluate procedures in light of the outcomes they produce: knowing the
outcome may influence the way people judge the fairness of the procedure. Forexample,
defendants with more certainty about their outcome tend to be more likely to view their
treatment as fair than those who have experienced less certainty (Landls & Goodstein,
1986). Prior knowledge about the outcome may not necessarily change the meaning
people attribute to the way they were treated, but it may change the weight people
place on their procedural justice judgments when evaluating the decision makers (Tyler,
1996). When people know that the outcome of a procedure is favorable before they
evaluate that procedure, their judgments about procedural fairness have less impact
on their support for the decision maker. Indeed, the order in which information about
procedures and outcomes is received matters, and concerns about procedural justice
may be more important when people are informed about the procedure first, and about
the outcome later (Van den Bos, Lind, Vermunt, & Wilke, 1997).

Hypothesis 5 proposes that outcome information moderates how much perceived
procedural justice influences trust in judges, such that litigants rely more heavily on
procedural justice as a basis for forming trust judgments when information about the
outcome is not yet available.
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How Litigants Enter the Courtroom

We expect the way in which litigants enter the courtroom to play an important role
in how they perceive the fairness of their treatment during their court hearing as well.
After all, having your day in court is a serious and often stressful event (Casper, 1978),
which can lead to litigants being nervous and tense. Litigants usually perceive their day
in court as an important and emotional day. Furthermore, litigants need to go through
the metal detectors, look for the right courtroom in the maze of hallways and stairs, and
then start waiting for their court hearing to begin, which makes coming to court often
perceived as unpleasant and complicated.

As a consequence, the state of mind in which litigants find themselves at the time the
court hearing starts might influence the way litigants perceive what happens within
the courtroom. This is obviously difficult to examine unambiguously, and there are
countless criteria that qualify for litigants' state of mind during their day in court. We
decided to work with two variables which we considered to be appropriate indicators
for how litigants enter the courtroom.

In particular, we argue that having your day in court can be an emotional event for
litigants. Not knowing what to expect, whether you will be asked questions, and what
the judge will decide may evoke feelings of uncertainty. We believe that how litigants
emotionally respond to uncertainty plays an important role in our courtroom study.
We know that uncertainty enhances concerns for fairness, and especially procedural
fairness (Van den Bos & Lind, 2002). Thus, uncertainty, and especially people’s affective
or emotional responses to experiences of personal uncertainty (Van den Bos, 2007), may
heighten the influence of litigants'experiences, such as how they experience procedural
justice. We also know that the fair process effect is more pronounced when uncertainty is
relatively high (Van den Bos & Lind, 2002). Thus, the more uncertain people are, the more
procedural justice perceptions will be enhanced. Hypothesis 6 predicts that litigants’
emotional responses to uncertainty moderates the positive relationship between
procedural justice and trust, such that this relationship will be more pronounced when
litigants respond relatively emotionally to uncertainty.

We further argue that having earlier courtroom experiences may moderate the effects
proposed here. We think that having your day in court may be perceived differently when
you have been to the court several times before. Having seen the court building before,
knowing what to expect from court hearings and judges, and knowing what is expected
from you might influence how much impact their perceptions of procedural justice
have for litigants' judgments of trust. Court experience may be a locus of comparison
for litigants (Casper et al,, 1988), such that they will compare the court hearing with the
previous time they came to court. Litigants who do not have prior court experience
may be more like a blank page, interpreting what happens without any references or
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expectations. Indeed, the consistency over time rule prescribes that people want the
same procedural rules to be applied at different times (Leventhal, 1980). These reflections
aside, at the start of our project we were not sure what to expect of the possible role of
earlier court experiences and whether this would moderate the relationship between
procedural justice and trust in judges. We thus assessed the possible moderating role of
litigants' prior court experience in an explorative way.

THE CURRENT RESEARCH

Taken together, we examine in this chapter how procedural justice is associated
with trust in judges, and how this relationship is influenced by outcome concerns
and by how litigants enter the courtroom. Thus, our study aims to shed light on the
empirical relationships between procedural justice and trust in judges (Hypothesis 1),
the interaction effect between procedural justice and outcome favorability on trust in
judges (Hypothesis 2), and the moderating effects of outcome importance, outcome
information, emotional uncertainty, and prior court experience on these relationships
(Hypotheses 3-6). In addition, our research intends to clarify the question of how to
measure procedural justice, outcome favorability, and trust in judges.

Our study has been conducted in the context of real litigants with real problems in
real courts. Many procedural justice studies have been conducted using laboratory
simulations, typically with undergraduate students as participants. Adult litigants
involved in real law cases may have different values, different expectations about
the procedures and outcomes, and different attitudes towards our legal system than
participants in the lab (Casper et al, 1988). Other procedural justice studies have been
conducted in organizational settings where other concerns might be at stake than in
the legal contexts we studied here (Brockner, 2010). It is thus important to examine the
role of procedures and outcomes in how people come to trust judges in the context
of Dutch courtrooms in order to assess whether these variables hold up as well as in
laboratory or organizational studies, conducted mainly in the United States.

In order to examine whether the five socio-legal variables we distinguished will moderate
our first hypothesis that procedural justice is positively related to trust in judges, we used
the opportunities the courtroom context of our research offered us and conducted our
study by distinguishing between differing types of law cases. Each type of law case can
differ with regard to the type of litigant involved (i.e. educational level, income level, and
social class), whether these litigants have legal assistance and prior court experience,
and what is at stake for these litigants. Furthermore, each type of law case has its own
setting and atmosphere (Green. Sprott, Madon, & Jung, 2010). Because we do not know
what to expect with regard to the influence of these courtroom differences on our
proposed relationships, we refrain from developing specific hypotheses on how and
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in which ways the type of law case may moderate the proposed relationships, and we
will explore in our analyses what possible moderating effects of type of law case can be
reliably observed in the data we report here.

Within this real-life courtroom context of our study, we argue that perceived procedural
justice is positively related to trust in judges. Procedural justice in courtroom settings
is often measured by using items adapted from existing procedural justice scales (e.g.,
Peterson-Badali et al,, 2007) or by using a combination of the criteria mentioned before
(Cheng, 2017). Although we can conclude that the results of studies that have explored
the criteria of procedural justice converge considerably, there is still not one widely
accepted scale of procedural justice in courtrooms or other legal contexts.

Supported by Lind and Tyler (1988), who tried to spur researchers to undertake careful
measurement of procedural justice perceptions, we put forward a scale of procedural
justice that could be used in a meaningful way in the court cases studied in our project
and that we hope can serve as an impetus for the future investigation of procedural
justice in court settings. We measured perceived procedural justice both in terms of
“fairness”and “justice”(Lind et al., 1993), and by using several criteria we consider suitable
in courtroom settings.

We further argue that outcome concerns should be taken into consideration when
examining the association between procedural justice and trust. How should we
measure these concerns? Outcome perceptions typically take one of two forms: some
studies examined the effects of “outcome fairness” (Lind et al., 1990; McEwen & Maiman,
1984), whereas a larger number of studies looked at the effects of “‘outcome favorability”
(Lind & Lissak, 1985; Lind et al., 1993).

"

Brockner and Wiesenfeld (1996) used the term outcome favorability to describe a
construct that captures both outcome fairness (i.e., the extent to which people perceive
the outcome as fair) and outcome valence (i.e, the extent to which people believe they
materially benefit from the decision). According to these authors, outcome fairness and
outcome valence are two conceptually separate constructs which are not identical,
but do overlap considerably. Brockner and Wiesenfeld argued convincingly that it is
desirable to focus on the convergence rather than on the divergence between the two
concepts.

In the current study, we will follow this line of reasoning and work with a concept of
outcome favorability which entails both outcome valence and outcome fairness.
Additionally, we will test whether splitting this variable into two different constructs
(outcome fairness versus outcome valence) affects the results.
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METHOD

Respondents

Our sample of 483 litigants consisted of 335 men (69.4%) and 148 women (30.6%).
Respondents’ ages varied between 18 and 82 years with an average of 44.39 years (SD
= 14.55). Respondents’ highest education attained varied between primary school
(15 respondents, 3.1% of the sample), secondary school (116 respondents, 24% of the
sample), senior secondary vocational school (87 respondents, 18% of the sample),
higher professional education (118 respondents, 24.4% of the sample), and university
(72 respondents, 14.9% of the sample). Seventy-five respondents (15.5% of the sample)
did not state their educational level. The average net income per month of the 387
respondents who filled out their income level was between one and one and a half
times the modal wage in the Netherlands.

Research Procedure

Litigants who were scheduled to appear at a court hearing in a particular courtroom at
a particular time between August 11 and December 22, 2015 were approached while
they were waiting in the hallway of the court building for their court hearing to begin.
Litigants were asked to participate in a study about their evaluations of their courtroom
experience and were informed that their identities would remain anonymous, data
would be reported in aggregate only, the study was being conducted independently
from the court, and only researchers at the university responsible for conducting the
study would have access to the data. All in all, of the 827 litigants approached, 483
agreed to participate, resulting in a 58.4% response rate.

The pre-hearing questionnaire was filled out prior to the court hearing and asked
respondents their state of mind, what they had at stake, and how they coped with
emotional uncertainty. The post-hearing questionnaire was filled out when respondents
left the courtroom after they had appeared before the judge and measured respondents
perceived procedural justice, outcome favorability, and trust in judges.' Respondents
were also asked for demographical information, including age, gender, income, and
educational level.

1T We report all measures in our study, so we note that we used 20 items in the post-hearing questionnaire
measuring other reactions, such as litigants’ willingness to accept the court’s decision, litigants’ trust in
the Dutch judiciary, and the perceived social distance to judges. These items were measured after the
variables reported here, were included for exploratory purposes, and did not affect the effects reported
here. We asked respondents whether they wanted to give their phone number, so that we could call
them after some time in order to ask how they felt about the law cases. Those respondents who did give
their phone number on a voluntary basis were called two weeks after they received the judge’s decision
(N = 199). During that telephone interview, respondents were interviewed on the same variables as
measured with the post-hearing questionnaire. This telephone questionnaire was included for exploratory
purposes and did not affect the effects reported. All questionnaires were conducted in Dutch and the
stimulus materials are available on request.
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After filling out the questionnaires, respondents were informed that they could give their
e-mail address if they wanted to be informed of the results of our study. One month
after we completed the final analyses, we debriefed these respondents by sending
them an e-mail summarizing our results. We gained permission to conduct the study by
both the district court of the Mid-Netherlands and the Dutch Council for the Judiciary.

Respondents were involved in three types of cases. In cases concerning motoring
fines (N = 163), respondents had been imposed administrative fines with the amount
of money depending on the seriousness of the traffic offence, ranging from €23
(approximately 26 USD) for illegal parking to €400 (approximately 445 USD) for not
possessing an insurance certificate. Litigants appealed these administrative fines and
gave an oral explanation of their appeal during the court hearing in the presence of a
public prosecutor. In these cases, it is often a citizen’s word against a policeman’s, and
the policeman’s word outweighs the citizen's when the subdistrict court judge has to
take a decision. Litigants in these cases rarely have legal assistance, and most of them
defend themselves.

In criminal cases before the single judge (N = 148), respondents were suspected of
misdemeanors, such as theft, threats, or fraud. Single judges cannot impose more
severe sentences than fines, community punishments, and imprisonments which last
no longer than six months. During the court hearing, respondents either defended
themselves against the charges of the public prosecutor, or were defended by their
criminal defense lawyer.

In administrative law cases (N = 172), respondents applied for judicial review of
decisions made by administrative authorities. These cases concerned predominantly
social security issues such as social benefits, social support and tax surcharges. The
court hearing is often used by the judge to ask questions to both the representative
of the administrative authority and the respondent, whether or not represented by a
lawyer. The administrative law judge can declare appeals well-founded, unfounded, or
inadmissible. Administrative law judges usually decide cases in a written judgment six
weeks after the court hearing has taken place.

Therefore, not all 483 respondents completed all items in our questionnaire. At the
time of filling out the post-hearing questionnaire, 186 respondents — predominantly
in administrative law cases — had not been informed of the outcome of their case yet.
Nevertheless, the majority of the respondents (N = 297) had been informed of the
outcome of their case. Due to missing values within this subsample, analyses including
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outcome favorability were performed with 241 respondents.? The full sample of 483
respondents was used for analyses reported here that did not include outcome
favorability.

Main Variables

Trust in judges. Trust is often used as an umbrella term measuring different concepts. In
their study on confidence in both state and local courts, for example, Benesh and Howell
(2001) measured confidence by only asking respondents for their approval of how the
courts were doing their jobs. They did not use terms like “trust” or “‘confidence”in any of
the items they asked respondents to fill out. The same situation occurred in Sprott and
Green’s (2010) study on trust and confidence in the courts. Instead of measuring trust
and confidence, they measured legitimacy, using items on people’s obedience to the
law, the fair treatment of honest court employees and people’s support for decisions
made by the court. Indeed, a close reading of the specific items used in previous research
on trust in legal authorities suggests that sometimes procedural justice items are used
to measure trust (Sunshine & Tyler, 2003). For example, Tyler and Huo (2002) assessed
people’s motive-based trust in authorities by asking respondents, among other things,
the extent to which they agreed that the authority considered their views and tried
to take their needs into account. These items resemble procedural justice enhancing
factors, such as voice and due consideration to a great extent, although they are seen
and treated as measures of trust in research. We seek to address this issue by assessing
trust in judges as directly and precisely as possible, by using words like “trust,“reliability,”
or “confidence” in the items we used. We assessed litigants' trust in judges as directly
and precisely as possible by asking them to indicate their level of agreement with the
following 6 statements: ‘I have confidence in this judge,“This judge is someone | trust,”
“| find this judge reliable,””I do not trust this judge,””l am confident that the judge has
taken the right decision,"and I have the feeling that | cannot trust this judge!If necessary,
items were reverse scored. Higher scores on the scale reflect a higher degree of trust in
judges. The items demonstrated strong internal consistency (a = .92). An Exploratory
Factor Analysis (EFA) using Maximum Likelihood (ML) extraction and orthogonal rotation
was conducted to assess the degree to which the items loaded together. The results of
this analysis showed that the six items loaded on a single component (A = 4.40; loadings
> 60). Therefore, the items were averaged to yield a trust in judges scale.

2 So, in fact, these 241 respondents completed all items on both procedural justice, outcome favorability
and trust in judges. A post-hoc G*power analysis (Faul, Erdfelder, Lang, & Buchner, 2007) indicated that
with a = .05, and a medium average effect size (f = .24, Cohen 1992), the sample of this study has an
average statistical power of .93 to detect the predicted main effects of procedural justice, outcome
favorability, and the interaction effect between the two, which was deemed sufficient for the current
purposes.

39



40

Interacting with Procedural Justice in Courts

Procedural justice. Our measure of perceived procedural justice is based on earlier
literature (Lind & Tyler, 1988; Van den Bos et al, 2014) and asked respondents to
indicate to what extent they agreed with the following 11 statements: ‘| was treated
in a fair manner,’ ‘'l was treated in a polite manner, “The judge was impartial,"“l was
able to voice my opinions,” “My opinion was seriously listened to,“l was treated in a
just manner,”l was treated with respect,“The judge has carefully studied my case,“The
judge who handled my case was competent,“l believe the judge has treated me in
the same way as others,” and “The judge who handled my case was professional.” All
responses in our study were measured using 7-point Likert-type scales (1 = strongly
disagree, 7 = strongly agree). Cronbach’s alpha showed the procedural justice items had
strong internal consistency (a = .94). EFA revealed that the items loaded on 1 factor
(A = 6.97; loadings > .70). Accordingly, the items were averaged to construct a
procedural justice scale with higher scores indicating more positive evaluations of
procedural justice.

Because we aimed to address the conceptual issue of what exactly constitutes trust
and what constitutes procedural justice, we used confirmatory factor analysis (CFA) to
test if two latent variables would account for the items used to measure both concepts.
Two models were investigated: a single-factor model that treated all procedural justice
and trust items as indicators of a single latent variable (x? (117, N = 395) = 891.85,
p < .00001; CFl = 0.96; SRMR = 0.070; RMSEA = 0.13) and a two-factor model that
distinguished procedural justice from trust. The two-factor model had a better fit than
the one-factor model (Ax? (1) = 5104, p < .0001). It should be noted that in both the
single-factor and the two-factor model we allowed covariation between the errors of
two items for procedural justice, and covariation between the errors of two items for
trust, to improve the model fit. The final measurement model fit the data well (x* (116,
N =395) =381.45, p <.00001; CFI = 0.98; SRMR = 0.05; RMSEA = 0.08). In this model, the
correlation between both latent variables was p =.79, p < .001.

Socio-Legal Variables

Outcome favorability. In line with Brockner and Wiesenfeld (1996), we measured perceived
outcome favorability by asking respondents to indicate to what extent they agreed with
the following statements: “l find this a favorable decision,""The outcome in the case is
positive to me,"“l agree with the judge’s decision,””l find this outcome fair,“l have the

feeling | won this case,"This outcome makes me happy,”and “I find this outcome just”
Because the Cronbach’s alpha was high (a=.97) and EFA revealed that the items loaded
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on one factor (A = 6.01; loadings > .85), the items were averaged to form an outcome
favorability scale with higher scores indicating more favorable outcomes.’

Outcome importance. To assess what litigants had at stake before entering the court
room, we constructed a 4-item scale with items inspired by Brockner (2010) consisting
of the following statements: “The outcome in the case is very important to me,“There is
a lot at stake in this case for me, My financial well-being depends on the outcome in this
case,’and “The outcome is important for me in order to move on with my life” Because
the Cronbach’s alpha was high (a = .87), and EFA revealed that the items loaded on one
factor (A = 2.89; loadings > .70), items were averaged to yield an outcome importance

scale with higher scores indicating more at stake for the litigant.

Outcome information. We dummy coded whether respondents had outcome information
at the time they filled out the questionnaire directly after the court hearing took place.

Emotional response to uncertainty. To assess how litigants emotionally responded to
uncertainty (Van den Bos & Lind, 2009), we used the Emotional Responses to Uncertainty
scale developed by Greco and Roger (2001). We chose those 10 of the 15 items that
we considered most relevant for the current purposes. Specifically, respondents were
asked to indicate their level of agreement with the following statements: ‘I get worried

nu "

when a situation is uncertain,”"Uncertainty frightens me,“When uncertain about what
to do next, | tend to feel lost,“When | can't clearly discern situations, | get apprehensive,’
"Facing uncertainty is a nerve wracking experience,”| get really anxious if | don't know
what someone thinks of me/“When I'm not certain about someone’s intentions toward
me, | often become upset or angry,”"When the future is uncertain, | generally expect
the worst to happen,””"When a situation is unclear, it makes me feel angry,"and ‘I tend to
give up easily when | don't clearly understand a situation.” EFA revealed an acceptable
loading on one factor (\ = 5.53; loadings > .45). We averaged the items into an emotional

uncertainty scale. The items demonstrated strong internal consistency (a = .91).

Prior court experience. We assessed whether litigants had prior court experience by
asking them to respond to the following statement with “yes” or “no”: “This is the first
time in my life that | have come to court with a law case!

We also assessed several background variables. Respondents were asked to indicate
their gender, age, education, income, and whether they had legal assistance.

3 Were-tested all analyses reported by using both outcome valence and outcome fairness separately. These
analyses did not show different results than the ones presented in our results section. We interpret this as
support of Brockner and Wiesenfeld's (1996) line of reasoning that the concept of outcome favorability
entails both outcome valence and outcome fairness and can be used as such.
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RESULTS

Descriptive Statistics and Correlations

Bivariate correlations and descriptive statistics including means and standard deviations
for our main variables, socio-legal variables, and background variables are presented in
Table 2.1.
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Background Variables

Table 2.1 shows that there was no statistically significant association between gender,
income, educational level, legal assistance and our main variables procedural justice
and trust in judges. Therefore, none of these background variables were included in
the analyses. We did find a statistically significant relationship between age and trust in
judges, indicating that older respondents were more likely than younger respondents
to trust the judge who handled their case (3 = .11, t = 2.13, p < .05), and between age
and procedural justice, indicating that older respondents were more likely than younger
respondents to perceive higher levels of procedural justice (3 = .10, t = 2.00, p < .05).
Because adding age as a variable to the analyses did not influence the main effects and
interaction effects reported here and did not alter the interpretation of these effects, we
decided to leave this variable out of the analyses and the following presentation of our
findings.

Testing our Hypotheses

We used multiple regression analyses for analyses that involved solely continuous
variables. Following Cohen, Cohen, West, and Aiken (2003), all predicting variables were
centered before being entered into the regression analyses containing interactions. We
used General Linear Model (GLM) analyses when analyzing effects of both categorical
and continuous independent variables (see, e.g., Tatsuoka, 1988).

Procedural Justice

To test Hypothesis 1, we regressed trust in judges on procedural justice. The regression
analysis revealed a strong statistically significant relationship between perceived
procedural justice and trust in judges (b = .85, 3 = .76, t (393) = 22.88, p < .001). In other
words, those who perceived higher levels of procedural justice also stated that they had
higher levels of trust in the judge who handled their case. This finding supports our first
hypothesis that litigants' perceptions of procedural justice are positively associated with
their trust judges.

Outcome Favorability

To test Hypothesis 2, we performed a multiple regression analysis in which our main and
interaction variables were entered stepwise. Table 2.2 shows the results of this analysis.
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Table 2.2. Summary of Stepwise Regression Analysis for Variables Predicting Trust in Judges

Variable B SEB B VIF
Step 1 Procedural Justice 82 045 TTEE* 1.00
Step2  Procedural Justice 68 051 638146
Outcome Favorability 16 033 24%x% 146
Step 3 Procedural Justice 63 054 58%** 1.66
Outcome Favorability 18 032 26%** 148
Procedural Justice x Outcome Favorability Interaction -06 023 - 11 1.15

Note: Rzad/: .59for Step 1; Rzad/ =.62 for Step 2; Rzad/ =.63 for Step 3, **p <.01; ***p <.001.

When considered together, procedural justice and outcome favorability predicted
62.6% of the variation in trust in judges (R* = .63 for Step 2 in Table 2). The main effects in
Step 2 showed that procedural justice predicted 39.8% of the variance of trust in judges
(B=.63,t=13.17,p < .001) while outcome favorability predicted 5.8% of the variance of
trustin judges (3 =.24,t=5.02, p <.001). So, in fact, these results suggest that outcomes
do matter in our study, but that procedural justice matters more.

Table 2.2 further shows a statistically significant interaction effect of procedural justice
and outcome favorability on trust in judges (b =-06, 3 =-.11,t(237) =-2.71, p < .001).
This effect is illustrated in Figure 2.1.

Two-way interaction of procedural justice and outcome
7 favorability on trust in judges

v 5
& s
T 4 e
=3 e = = High Outcome
c Favorability
-3
g e | OW Outcome
|: 2 Favorability

1

Low Procedural Justice High Procedural Justice

Figure 2.1. Litigants’ trust in judges as a function of litigants’ perceptions of procedural justice being
relatively low (-1 SD) and relatively high (+1 SD) and their perceptions of the outcome being relatively
unfavorable (-1 SD) and relatively favorable (+1 SD). Scores are on 7-point scales with higher values
indicating higher levels of trust in judges. Error bars represent standard errors of the mean.
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Testing for relevant simple slopes (Cohen et al,, 2003) showed that procedural justice
was significantly related to trust in judges (b=.51, B = 44, t (237) =6.17, p < .001) when
outcomes were relatively favorable, that is, when respondents’ scores were estimated
to be 1 standard deviation above the mean of outcome favorability (+1 SD). This
association was even stronger (b =.75, 3 = .65, t (237) = 9.02, p < .01) when outcomes
were relatively unfavorable, that is, when respondents’ scores were estimated to be 1
standard deviation below the mean of outcome favorability (-1 SD). In other words,
the positive relationship between outcome favorability and trust in judges was more
pronounced when respondents perceived relatively low levels of procedural justice
(-1SD, b=.24,3 = 38,t(237) =544, p < .001) than when they perceived relatively high
levels of procedural justice (+ 1SD, b=.11,3=.17,t(237) = 2.25, p < .05). These findings
are consistent with our second hypothesis and indicate that perceived outcome
favorability moderated the positive relationship between perceived procedural justice
and trust in judges in ways that were predicted by our line of reasoning.

Outcome Importance

To test Hypothesis 3, we added the outcome importance scale and all interactions to
the regression analysis. This revealed, in addition to the main effects of procedural justice
and outcome favorability on trust in judges, a main effect of outcome importance on
trustinjudges (b=-.10, =-.12,t(215)=-2.62, p < .01), a statistically significant two-way
interaction between procedural justice and outcome importance (b=.11,3=.17,t(215)
=333, p < .01), and a statistically significant three-way interaction between procedural
justice, outcome favorability, and outcome importance (b =.04, 3 = .14, t (215) = 2.80,
p <.01). The main effect of outcome importance suggested that trust ratings were lower
when outcomes were relatively more important.

Simple slope analyses probing the two-way interaction between procedural justice
and outcome importance showed that for respondents for whom there was relatively
much at stake (+ 1 SD), perceived procedural justice was associated with trust in judges
(b=.36,=.31,t(215)=5.10, p < .001). For respondents who had relatively less at stake
(-1 SD), the slope was not statistically significant, indicating that for those respondents
there was no statistically significant association between procedural justice and trust
in judges (b=-02,  =-02,t (215) = -29, p = .77). These findings support our third
hypothesis that the relationship between procedural justice and trust in judges is more
pronounced when outcomes are relatively important to litigants.

To interpret the three-way interaction, we calculated the simple two-way interactions
between procedural justice and outcome favorability at high and low levels of outcome
importance. These calculations revealed that the two-way interaction between
procedural justice and outcome favorability was only significant when the respondents’
score was estimated to be 1 standard deviation below the mean of outcome importance
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(-1SD,b=-11,6=-20,t(215) =-3.96, p < .001), and not statistically significant when
the scores were estimated to be 1 standard deviation above the mean of outcome
importance (+ 1SD, b=.03,3=.05,t(215) = .62, p = .54).

Simple slope analyses were used to interpret these simple interactions between
procedural justice and outcome favorability. These simple slopes are illustrated in
Figure 2. When outcome importance was low (-1 SD, Figure 2.2A), procedural justice was
positively associated with trust in judges (b= .65, 3 = .57, t (215) = 6.03, p < .001) when
outcomes were relatively favorable (+ 1 SD), and this association was even stronger
(b=1.09,3=.951t(215) =992, p <.001) when outcomes were relatively unfavorable
(-1 SD). When outcome importance was high (+ 1 SD, Figure 2.2B), the positive
relationship between procedural justice and trust in judges was strongly pronounced
both when outcomes were relatively favorable (+ 1 SD, b= .92, B = .87, t (215) = 8.18,
p < .001) and relatively unfavorable (-1 SD, b = 82, 3 = .71, t (215) = 10.51, p < .001).
These findings do not support our fourth hypothesis because they do not indicate that
the interaction effect between procedural justice and outcome favorability was more
pronounced when litigants had relatively more at stake.

: . - Figure 2.2A. Litigants’ trust in judges
Three-way interaction between procedural justice, outcome . . | K
favorability and outcome importance on trust in judges as a function of litigants’ perceptions
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and their perceptions of the outcome
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Outcome Information

To test Hypothesis 5, we added trust in judges as a dependent variable, outcome
information as a categorical independent variable, procedural justice as a continuous
independent variable, and the interactions between the independent variables to the
GLM analysis. This analysis revealed a statistically significant main effect of outcome
information on trust in judges, F(1, 391) = 560, p < .05, r]p2 = 01, in addition to the
main effect of procedural justice. Because the interaction effect between outcome
information and procedural justice was not significant, we found no support for our
fifth hypothesis that outcome information would moderate the positive relationship
between procedural justice and trust in judges. Indeed, when we looked at the
regression analyses of procedural justice on trust in judges for both litigants with
outcome information (b =.85, 3 = .77, t (242) = 18.92, p < .001) and without outcome
information (b=.91, 3 =.73,t(151) = 12.96, p < .001), we saw only a minor difference in
weight, which was not statistically significant.

Emotional Responses to Uncertainty

To test Hypothesis 6, we put the Emotional Responses to Uncertainty scale, the procedural
justice scale, and all interactions in a regression analysis. This analysis revealed only a
significant main effect of procedural justice on trust in judges. Because the interaction
effect between emotional responses to uncertainty and procedural justice was only
marginally significant (b =.06, 3 = .06, t (346) = 1.90, p = .06), we found no support for our
sixth hypothesis that how litigants emotionally respond to uncertainty would moderate
the positive relationship between procedural justice and trust in judges.

Prior Court Experience

To examine the possible role of prior court experience, we used a GLM analysis in which
we added trustin judges as a dependent variable, prior court experience as a categorical
independent variable, procedural justice as a continuous independent variable, and the
interactions between the independent variables. This analysis revealed a statistically
significant main effect of prior court experience on trust in judges: F(1, 379) = 5.00,
p < .05, np2 = .01, in addition to the main effect of procedural justice. We also found a
statistically significant interaction effect between prior court experience and procedural
justice: F(1,379) = 14.75, p < .001, np2 = .04.

Simple slope analyses probing the two-way interaction between procedural justice and
prior court experience showed that for respondents without prior court experience,
perceived procedural justice was associated with trust in judges (b= .65, 3 = .60, t (150)
=9.13,p <.001). For respondents with prior court experience, this relationship was even
more pronounced (b = .96, 3 = .83, t (228) = 22.18, p < .001). These findings indicate
that the positive relationship between procedural justice and trust in judges was more
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pronounced when litigants had been to the court before. We will elaborate on this
finding in the Discussion.

Type of Law Case

Respondents appeared in three types of cases. Although we refrained from making
specific hypotheses on the role of the type of law case in our study, we explored what
possible moderating effects of the type of law case could be observed reliably in our
data. As a result, we conducted several GLM analyses in which we added type of law
case as a categorical variable to our continuous independent variables, other categorical
variables, and all interactions.

First of all, the type of law case did not moderate Hypothesis 1. We found a strong
statistically significant positive relationship between procedural justice and trust in
judges in both motoring fine cases (b =.82, 3 =.77,t (137) = 13.90, p < .001), criminal
law cases (b=.85,3=.76,t(106) = 12.18, p < .001), and administrative law cases (b =.97,
B=.751(146) = 13.52, p < .001).

Secondly, the type of law case did moderate Hypothesis 2 and moderated the interactive
relationship between procedural justice and outcome favorability on trust in judges. We
found a statistically significant three-way interaction effect between procedural justice,
outcome favorability, and type of law case on trust in judges, F(2, 229) = 8.07, p < .001,
r]pzz .07. Regression analyses for each type of case separately revealed a statistically
significant interaction effect between procedural justice and outcome favorability in
cases concerning motoring fines only (b = -.14, f = -27, t = -4.80, p < .001). Simple
slope analyses probing this effect showed that the simple interaction effect between
procedural justice and outcome favorability in cases concerning motoring fines took
the same form as the interaction effect illustrated in Figure 1. Procedural justice was
positively related to trust in judges when outcomes were relatively favorable (+1 SD,
b=.20p=.17t(107) = 2.00, p < .05), and this association was much stronger when
outcomes were relatively unfavorable (-1 SD, b= .80, 3 = .70, t (107) = 7.78, p < .001).

The number of respondents involved in administrative law cases who received their
outcome directly at the court hearing was too low to reliably calculate the effects, both
when respondents were interviewed right after their court hearing, and two weeks
after they received the outcome in their case’> The procedural justice by outcome
favorability interaction effect was not statistically significant for criminal law cases
(b=.053=.09 t=132 p=.19). Thus, the type of law case in which respondents were
involved moderated the interactive relationship between outcome favorability and
procedural justice, revealing only a statistically significant interaction effect in motoring
fine cases.
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The GLM analyses further revealed that the moderating effect of outcome importance
onthe proceduraljustice x outcome favorability interaction as proposed with Hypothesis
4 was no longer significant when we controlled for type of law case. In the Discussion,
we will return to this observation. The GLM analyses did not reveal other moderating
effects of the type of law case on any of our other hypotheses.

DISCUSSION

Our research contributes to the study of procedural justice and trust in judges in several
ways. First, we provide evidence for the presence of a positive relationship between
procedural justice and trust in judges in a real-life courtroom context. Second, we
demonstrate how outcome favorability, outcome importance,and prior court experience
can moderate this relationship. Third, in addition to providing empirical insight about
the relationships between procedural justice, outcome concerns, and trust in judges,
we conceptually clarify how to measure these concepts in real-life courtroom settings.
Taken together, these findings provide insights into how litigants come to trust judges
after their courtroom hearings.

The Procedural Justice x Outcome Favorability Interaction in Courtroom Settings

We found a statistically significant interaction between procedural justice and outcome
favorability on trust in judges across the three different types of cases studied here,
indicating that procedural justice is positively associated with trust in judges when
outcomes are relatively favorable, and that this association is even stronger when
outcomes are relatively unfavorable. Although these findings suggest that Brockner and
Wiesenfeld's (1996) procedural justice- x outcome favorability interaction effect exists in
real-life courtroom contexts, we note that the interaction effect explained only 1% of
the variance in trust in judges, while the main effects of procedural justice and outcome
favorability explained 62.6% of the variance in trust in judges (see Table 2). Thus, the
interaction effect is important in the legal domain, but is certainly not the only or even
the most important driver of citizens'trust in judges.

The interactive relationship between procedural justice and outcome favorability is
important because it may provide insight into the mechanisms through which each of
these variables affect people’s beliefs and behaviors. What does the fact that procedural
justice matters more when outcomes are less favorable tell us about why procedural
justice matters in the first place?

Although different psychological processes may account for the interaction effect,
Brockner and Wiesenfeld (1996) speculated that all reflect people trying to make sense
of what is going on in their environments (see also Van den Bos, 2015). Furthermore, we
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assume such“sense-making processes” are elicited by the negativity or unexpectedness
of unfavorable events and/or unfairness. Unfavorable outcomes, for example, may
lead people to scrutinize the procedures that gave rise to those outcomes, thereby
increasing the impact of procedural justice on their reactions (Brockner & Wiesenfeld,
1996). In other words, when people try to make sense of what is going on, such as in
the courtroom hearing in which they find themselves, external cues that address their
informational needs are particularly influential. When procedures are unfair, outcome
favorability may have high informational value, and when outcomes are unfavorable,
proceduraljustice information is important. This sense-making analysis of the interaction
effect may be particularly important in courtroom settings in which judges often
provide litigants with undesired and unfavorable outcomes, such as finding suspects
guilty and declaring appeals unfounded. Thus, trying to make sense of what is going
in court hearings in which decisions are made about your case can be assumed to be
an pivotal psychological process among many litigants. Of course, this is not to suggest
that sense-making is the only basis through which procedural justice exerts influence.
Therefore, we encourage future researchers to look for theoretical support for sense-
making moderators within real-life contexts.

Furthermore, the courtroom context of our study enabled us to examine on an
exploratory basis whether the interaction effect did indeed vary across contexts. If
we look at each type of case separately, the procedural justice x outcome favorability
interaction effect was only statistically significant in motoring fine cases. The procedural
justice-outcome favorability interaction effect was not statistically significant in criminal
law cases, and too few respondents filled out the questionnaire to reliably analyze
administrative law cases.

We are unable to state with certainty why the interaction effect was absent in criminal
law cases. An explanation could be that the punitive character of criminal law cases
makes litigants in these kinds of cases feel strongly evaluated. Being evaluated by
important others such as a judge is an event that may make litigants feel uncertain about
themselves and try to make sense of what is happening (Van den Bos & Lind, 2002). In
these circumstances, information about whether they are treated fairly or unfairly by
judges, who are important representatives of society, can be of great value to litigants.
As a result, outcome favorability may matter less when litigants make inferences about
a judge’s trustworthiness, which may explain why the relationship between procedural
justice and trust in judges was strongly pronounced in criminal law cases.

Thus, although we provide evidence for the procedural justice x outcome favorability
effect in the legal domain, our results suggest that the effect may depend on the type
of law case litigants are involved in. We recommend that this issue be further explored
in future studies that examine in detail the robustness of the interaction effect in other
courtroom contexts.
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The Role of Socio-Legal Moderators

In addition to the moderating influence of outcome favorability on the relationship
between procedural justice and trust in judges, we found both outcome importance
and prior court experience to moderate this relationship as well. These findings suggest
that procedural justice matters more when litigants have more at stake and when they
have prior court experience.

Contrary to our expectations, outcome information did not moderate the positive
relationship between procedural justice and trust in judges. This suggests that prior
knowledge about the outcome did not change the weight our litigants placed on
their procedural justice perceptions when forming judgments about trust. Our results
showed that if litigants knew that the outcome of a procedure was favorable before they
evaluated that procedure, their judgments about procedural fairness had only slightly
less impact on their trust in judges than when litigants did not know the favorability of
the outcome. This difference was not significant.

We expected uncertainty, and especially litigants’ emotional response to uncertainty
to heighten the influence of perceived procedural justice. The interaction effect
between our measure of emotional uncertainty and perceived procedural justice was
marginally significant only (p = .06), indicating that the association between procedural
justice and trust in judges was somewhat stronger when emotional uncertainty was
relatively high as opposed to relatively low. The “marginally significant” quality of this
relationship indicates that this relationship should be treated with caution until further
research shows more robust evidence for this pattern. Future research may want to
check whether Greco and Roger’s (2001) Emotional Response to Uncertainty Scale
that we used in this study is an appropriate measure of litigants’ uncertainty at the
moment they enter the courtroom. In fact, this scale measures how people respond in
general to uncertain situations, which may have accounted for the marginally significant
moderating effect of uncertainty. For example, according to De Cremer et al. (2010),
the interactive relationship between procedural justice and outcome favorability was
more pronounced when people’s uncertainty about their standing as organizational
members was high, but they used different operationalizations of uncertainty about
their standing. Thus, we encourage future researchers to examine how the interaction
effect between procedural justice and outcome favorability might be moderated by
how uncertain litigants feel by using a better operationalization of uncertainty within a
courtroom context.

We also note here that exploring the possible role of prior court experience indicated
that how the litigants of the present sample entered the courtroom influenced their
reactions. That is, we found that the procedural justice-trust relationship was more
pronounced when our litigants had prior court experience. We speculate that this
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finding makes sense in light of Leventhal’s (1980) consistency over time rule, which
suggests that litigants refer to their prior court experiences when assessing the way
they are treated by the judge. In other words, having prior court experiences may create
a basis on which to evaluate the current encounter of procedural fairness and the
associated trust judgments.

The current findings regarding prior court experience become more important when
they are contrasted with views that are more closely linked to how litigants evaluate
legal authorities, especially under conditions of uncertainty in procedural justice. The
absence of prior court experience may instigate higher levels of uncertainty among
the litigants involved. If this assumption is warranted then one would expect a stronger
relationship between procedural justice and trust in judges when there is no prior court
experience (see, e.g., Van den Bos & Lind, 2002). On the other hand, going to court for
the first time may create too many uncertainties for litigants to be able to meaningfully
interpret what is going on. Future research is clearly warranted to sort these and other
possible implications that may follow from the findings presented here.

In addition to the moderating influence of outcome favorability on the relationship
between procedural justice and trust in judges, we found both outcome importance
and prior court experience to moderate this relationship as well. These findings suggest
that procedural justice matters more when litigants have more at stake and when they
have prior court experience.

Contrary to our expectations, outcome information did not moderate the positive
relationship between procedural justice and trust in judges. This suggests that prior
knowledge about the outcome did not change the weight our litigants placed on
their procedural justice perceptions when forming judgments about trust. Our results
showed that if litigants knew that the outcome of a procedure was favorable before they
evaluated that procedure, their judgments about procedural fairness had only slightly
less impact on their trust in judges than when litigants did not know the favorability of
the outcome. This difference was not significant.

We expected uncertainty, and especially litigants' emotional response to uncertainty
to heighten the influence of perceived procedural justice. The interaction effect
between our measure of emotional uncertainty and perceived procedural justice was
marginally significant only (p = .06), indicating that the association between procedural
justice and trust in judges was somewhat stronger when emotional uncertainty was
relatively high as opposed to relatively low. The “‘marginally significant” quality of this
relationship indicates that this relationship should be treated with caution until further
research shows more robust evidence for this pattern. Future research may want to
check whether Greco and Roger’s (2001) Emotional Response to Uncertainty Scale
that we used in this study is an appropriate measure of litigants’ uncertainty at the
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moment they enter the courtroom. In fact, this scale measures how people respond in
general to uncertain situations, which may have accounted for the marginally significant
moderating effect of uncertainty. For example, according to De Cremer et al. (2010),
the interactive relationship between procedural justice and outcome favorability was
more pronounced when people’s uncertainty about their standing as organizational
members was high, but they used different operationalizations of uncertainty about
their standing. Thus, we encourage future researchers to examine how the interaction
effect between procedural justice and outcome favorability might be moderated by
how uncertain litigants feel by using a better operationalization of uncertainty within a
courtroom context.

We also note here that exploring the possible role of prior court experience indicated
that how the litigants of the present sample entered the courtroom influenced their
reactions. That is, we found that the procedural justice-trust relationship was more
pronounced when our litigants had prior court experience. We speculate that this
finding makes sense in light of Leventhal’s (1980) consistency over time rule, which
suggests that litigants refer to their prior court experiences when assessing the way
they are treated by the judge. In other words, having prior court experiences may create
a basis on which to evaluate the current encounter of procedural fairness and the
associated trust judgments.

The current findings regarding prior court experience become more important when
they are contrasted with views that are more closely linked to how litigants evaluate
legal authorities, especially under conditions of uncertainty in procedural justice. The
absence of prior court experience may instigate higher levels of uncertainty among
the litigants involved. If this assumption is warranted then one would expect a stronger
relationship between procedural justice and trust in judges when there is no prior court
experience (see, e.g, Van den Bos & Lind, 2002). On the other hand, going to court for
the first time may create too many uncertainties for litigants to be able to meaningfully
interpret what is going on. Future research is clearly warranted to sort these and other
possible implications that may follow from the findings presented here.

The Use of Different Types of Law Cases

This study’s design, and more specifically our focus on the moderating effects of socio-
legal variables that we wanted to differentiate, prompted us to use three different types
of law cases. We had no concrete expectations of what the differences between these
law cases would be in our data, or what type of law case would be an indicator of. That
said, we do have some indication that the type of law case might help explain some of
our unanticipated findings.
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For example, we observed an outcome importance x procedural justice x outcome
favorability interaction effect, indicating that the procedural justice x outcome favorability
interaction was statistically significant when litigants perceived their outcomes as relatively
unimportant. The procedural justice x outcome favorability interaction was not statistically
significant when outcomes were judged as relatively important.

One possible explanation for this unexpected finding could be that the moderating
influence of our outcome importance variable was due to the type of law case. In many
of our analyses, controlling for type of law case did not yield different results. However,
when we examined both three-way interactions between type of case x procedural
justice x outcome favorability and outcome importance x procedural justice x outcome
favorability simultaneously we found that the former effect was statistically significant
(p < .001) whereas the latter effect was not (p > .22).

The fact that outcome importance and type of law case are indeed related (r = .59,
p < .001), still leaves unanswered the question of why the interaction between
procedural justice and outcome favorability was more likely to be significant when
outcomes were seen as less important. One possibility is that outcome information is
less complex to interpret when the stakes are low and when outcomes are relatively
unimportant for litigants. After all, it may be easier for litigants to interpret the traffic fine
that they will need to pay or not in motoring fine cases, than to interpret the verdict in
criminal cases which may involve more complex information about fines, community
service, imprisonment, or a combination of these measures. Indeed, post-hoc probing
of the outcome importance scores shows that litigants in criminal law cases thought the
outcome in their case was more important (M = 4.91, SD = 1.51) than litigants involved
in motoring fine cases (M= 3.19, SD = 1.36), F(1, 446) = 92.13, p < .001, r]DZ: 7.

We further assume that information that is harder to interpret is less likely to interact
with other variables present in the situation, such as perceived procedural fairness, and
that procedural justice information may be easier for litigants to interpret than outcome
information (Van den Bos & Lind, 2002). Thus, because litigants in high stakes cases are
dealing with outcomes which are difficult to interpret, they rely on procedural justice
information when making inferences about the judge’s trustworthiness. Outcome
favorability may not have a moderating effect on the positive relationship between
procedural justice and trustin judges in those cases. More research is needed to examine
these assumptions in detail.

This all suggests that type of law case may play a crucial role in how litigants respond
to issues of procedural justice, outcome favorability, and the socio-legal moderators we
distinguished. If this suggestion has merit then it implies that future research should
focus on differences between different law cases and the psychological processes and
concepts associated with these differences. Types of law cases do not only differ with
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regard to the type of litigants involved and the setting and atmosphere during the
court hearing, but also with regard to, for example, the opposing parties involved (e.g.
a governmental institution or a family member). We expect such differences to have
psychological consequences, which are worth examining in future studies.

Limitations

In the current chapter, we provide support for the idea that trust in judges is determined
by someone’s experience of procedural justice. The relationship between procedural
justice and trust in legal authorities seems to depend more on context than is often
realized in the research literature. For example, studies on procedural justice and trust
in legal authorities present different models with contrasting relationships between
the two such that some studies treated trust as an antecedent of procedural justice
(Lind et al. 1993; Tyler & Blader, 2000; Tyler & Lind, 1992; Van de Walle, 2009), while other
studies viewed trust as the result of procedural justice (Jackson & Bradford 2010; Tyler
& Huo, 2002), and a third class of studies proposed that procedural justice and trust
cannot really be distinguished from each other. Johnson et al. (2014), for example, found
that procedural justice and institutional trust overlapped heavily and collapsed these
variables into one variable that they term “trust and procedural justice”

Although we found a strong statistically significant relationship between perceived
proceduraljustice and trustin judges across our three types of law cases, we acknowledge
that these data are correlational, and any inferred causality must be regarded as tentative
at best. This said, we nevertheless argue that the findings reported above remarkably
converge with previous experiments on the fair process effect in which one can be
considerably more confident about the direction of causality (for overviews, see, e.g.,
Lind &Tyler, 1988; Van den Bos, 2005).

Future research, for instance in different legal systems and that includes other measures
that may reveal more in-depth insight into the issues revealed here or research that uses
field experiments (when possible) in other courtroom contexts is needed to test the
reasoning underlying this study. We hope that the line of reasoning proposed here and
the measures we developed to test this line of reasoning may be useful there.

In essence, this is a procedural justice chapter, in which we were primarily interested
in the relationship between perceived procedural justice and trust in judges, and how
outcome concerns and how litigants entered the courtroom influenced this relationship.
We refrained from testing associations between outcome favorability and socio-legal
moderators or other complex associations, such as four-way interactions between
our main variables and our socio-legal variables. Those analyses would not have been
reliable given our sample size.
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Although 129 respondents involved in motoring fine cases and 139 respondents
involved in criminal law cases had heard the outcome before they filled out the post-
hearing questionnaire, we acknowledge that our study involves 143 respondents
involved in administrative law cases who had not. Yet we can benefit from this
circumstance by comparing the procedural justice and trust judgments of these
litigants in administrative law cases at two moments: before they received their outcome
and after they received their outcome. Preliminary comparisons between our two
measuring moments showed that perceived procedural justice decreased significantly
after litigants in administrative law cases heard the outcome in their case, F(1, 71) =
11.25 p< .01, r]pZ: .14, indicating that the level of procedural justice was higher (M =
5.81, SD = .84) before litigants had heard the outcome than after (M =545, SD = .91).

Policy Implications

Understanding under what conditions procedural justice matters to litigants is useful not
only for theory building. Judges, who encounter litigants in all kinds of law cases daily,
can benefit from these results too. Judges who handle minor cases have been found
to believe that litigants do not pay attention to procedures as long as the outcomes in
their cases are positive (Tyler, 1984). Our findings showed the contrary. Litigants did care
about procedural justice when outcomes were favorable, and they cared even more
about procedural justice when outcomes were unfavorable. Furthermore, the fact that
we did not find outcome information to moderate the relationship between procedural
justice and trust in judges suggests that knowing the outcome does not necessarily
influence the weight people put on the fairness of the procedure. Being treated fairly
by the judge continued to be important for those litigants who already knew their
outcome.

It is important to know when perceived procedural justice is strongly associated with
trust in judges and under which conditions high procedural justice can attenuate the
negative impact of unfavorable decisions often made by judges in courtrooms. This
compensatory effect of procedural justice entails that procedural justice can counteract
or cushion the negative effect of unfavorable outcomes (Kwong & Leung, 2002). In other
words, authorities such as judges, who often have to disappoint litigants with undesirable
and unfavorable outcomes, should ensure that procedural justice is maintained in order
to reduce negative reactions to these outcomes.

Conclusions

By using the district court of the Mid-Netherlands as our research location, we expanded
the study of trust in judges internationally, and we extended the literature on procedural
justice, outcome favorability, and their interaction. One of the most notable implications
of the findings thus reported is that they offer further empirical evidence for the
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importance of perceived procedural justice in real-life courtroom settings. We found
that litigants who perceive the judge’s treatment as fair are more likely to trust judges.
This finding is robust across all three types of law cases studied here. This is an important
finding, in part because trust builds the legitimacy of legal authorities in our society and
is associated with law-abiding behavior. We also found that the positive relationship
between procedural justice and trust in judges was more pronounced when outcomes
were unfavorable, when litigants had a lot at stake, and when litigants had prior court
experience.

Our findings show the importance of doing law and society research among actual
litigants in different law cases. In short, the findings presented here have revealed evidence
for the moderating role of outcome concerns, the association between procedural
justice, and trust in judges. The limitations of the current research notwithstanding, we
think it is safe to conclude that this paper helps us to better understand how litigants in
Dutch courtrooms come to trust judges.
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ABSTRACT

There are many reasons why people’s trust in institutions such as the prosecution and criminal law courts
is critical to the functioning of the criminal justice system. Trust in criminal justice professionals enables
victims to cooperate with prosecuting institutions, which contributes, in turn, to the effectiveness of the
criminal justice system. Prosecutors often use their discretionary authority, and decide not to prosecute
defendants. This chapter focuses on the trust judgments of citizens who appeal a prosecutorial decision
not to prosecute. We examined whether being treated fairly during the handling of the appeal was
positively associated with trust in the prosecution, judges, and the criminal justice system. We tested our
prediction among complainants who had filed a complaint against the decision not to prosecute with
one of the four courts of appeal in the Netherlands. Results indicate that perceived procedural justice is
more strongly related to trust in criminal justice institutions than concerns of outcome favorability and
outcome fairness.
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The Importance of Trust in Criminal Justice Institutions

There are many reasons why trust in criminal justice institutions is critical to the
functioning of the criminal justice system. Hough, Jackson, Bradford, and Myhill (2010)
argue that public trust in policing is needed because it may result in public cooperation
with justice, but more importantly because it builds institutional legitimacy, public
compliance with the law, and commitment to the rule of law. High levels of trust in
criminal justice institutions also contribute to the effectiveness of agencies in the
criminal justice system (Farrell, Pennington, & Cronin, 2013).

Institutions such as the police, the prosecution, and criminal law courts work cooperatively
together with a shared purpose to maintain social order. These institutions create and
enforce laws and regulations that shape public conduct (Tyler, Braga, Fagan, Meares,
Sampson, & Winship, 2007). The police normally investigate offences, which are
prosecuted by the prosecution. When prosecuted, the criminal court ultimately assesses
the provability and the punishability of these offences, and the blameworthiness of the
defendant.

Most crimes come to the attention of the police as a result of a report from victims
or witnesses (Roberts, 2004). If these victims or witnesses have little confidence in the
responsiveness of criminal justice institutions, they are unlikely to report crimes. With
the large number of crimes that go unreported each year, successful prosecution highly
depends on victim participation and public cooperation. Victims and witnesses will only
cooperate with the police and prosecutors if they have confidence in the justice system,
and if they trust the specific criminal justice professionals with whom they are in contact
(Roberts, 2004).

Prosecutorial Charging Discretion

However, not all criminal offences reported by victims or witnesses are taken to court.
Because of their considerable charging discretion, prosecutors may decide not to
charge defendants with a crime, notwithstanding easily demonstrable guilt. Prosecutors
may have several kinds of reasons to decide not to prosecute a criminal offence (Bowers,
2010): legal reasons (i.e., evidentiary support for a certain charge), administrative reasons
(i.e, strategic priorities and limitations), and equitable reasons (i.e., blameworthiness of
the prospective defendant).

Although prosecutorial discretion is necessary because it allocates sparse prosecutorial
resources and allows for leniency, it places prosecutors in a powerful position in many
criminal justice systems. Prosecutorial discretion vyields difficulties resulting from
differences in perception when, for example, prosecuting authorities find the alleged
victim not to have been the victim of a criminal act (Joutsen, 1984). Furthermore,
institutionally motivated administrative concerns such as efficient and objective
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processing of multiple cases sometimes take priority over victims'personal and emotional
needs (Goodrum, 2013). In short, prosecutors may have a far-reaching discretion not
to prosecute. Therefore, there are several jurisdictions that aim to counterbalance this
discretion by enabling alleged victims or other directly interested parties to formally
request the initiation of prosecution, or appeal a prosecutorial decision not to bring
charges (for an overview, see Joutsen, 1984).

Perceived Procedural Justice

A key concern of citizens in contact with societal authorities is the recognition of their
citizens'rights (Tyler & Folger, 1980). This recognition tells people something about their
position in society and the value that is attached to their membership of society (Tyler &
Lind, 1992). It can be assumed that when criminal justice authorities, as representatives
of the state, treat people in a fair manner, they reaffirm a sense of societal membership
among citizens (Murphy & Brakworth, 2014) and give them the feeling of being a full-
fledged member of society (Tyler & Lind, 1992). More specifically, many studies have
shown that victims wish to be treated fairly by criminal justice authorities (Herman,
2005; Wemmers 1995). Decades of research on victims' needs has led to the general
understanding that victims want to be heard, compensated, and acknowledged (Ten
Boom & Kuijpers, 2012). Recognition and respectful treatment by criminal justice
authorities is one of the most important victims'needs (Pemberton, 2009).

Itis well conceivable that alleged victims perceive a prosecutorial decision not to charge
alleged defendants with crimes as unfair because these victims are refused virtually
any opportunity to participate in criminal proceedings. For this reason, appealing the
prosecutorial decision not to bring charges can provide citizens with an important
opportunity to actively contribute to the settlement of cases through judicial channels,
and to meet their need for satisfaction (Cleiren, 2008). Being given an opportunity to
appeal this prosecutorial decision not to charge is of great importance with regard
to the recognition of the interests of the alleged victims. These interests do not only
concern recognition and satisfaction through the prosecution itself, but also acquisition
of the legal status as a victim, enabling the victims to exercise their rights in criminal
proceedings, such as obtaining compensation and exercising the right to speak. In the
present chapter, we assume that a legal remedy to appeal the decision not to prosecute
offers the alleged victims a procedural forum to voice their opinions (Kool, 2013) and
gives them the feeling that their case is given serious attention (Tyler, 1989).

Thus, we propose that being fairly treated is very important for those citizens who
appeal a prosecutorial decision not to charge alleged defendants. Procedural justice
research has shown that being treated fairly by criminal justice authorities is important
because it does not only result in recognition and standing, but also in support for
authorities and satisfaction with their performance (Tyler, 1990). In the present chapter,
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we aim to subject these insights about fair treatment to a critical test by examining the
influence of perceived procedural justice in a context in which there is a lot at stake
for citizens in terms of outcome concerns. After all, appealing a prosecutorial decision
is often the last legal remedy to exercise one’s rights, and the last chance to reach a
fair and favorable decision. We believe that instrumental concerns such as damage
compensation, restoration of harm, and retribution also play an important role within
these legal proceedings. For example, it is likely that citizens appeal the decision not
to prosecute because they want the defendant to be convicted, and themselves to be
materially compensated. In other words, there may be good reasons to expect that when
appealing decisions not to prosecute, the alleged victims are strongly interested in the
outcome they will receive from the court of appeal. To test this notion and other issues,
our study compares the roles of both outcome concerns and procedural concerns and
examines what it is that matters most in trust assessments of citizens who appeal the
prosecutorial decision not to prosecute.

RESEARCH CONTEXT

We studied the influence of perceived procedural justice in the specific context of Dutch
citizens who counterbalance the discretionary power of the Dutch Pubic Prosecution
Service. Interestingly, the wide discretion that the Dutch prosecution has in deciding
on scope, depth, and commitment of the investigation as well as whether or not to
prosecute is rather unique when viewed from a comparative-law perspective (Cleiren,
2008). The Dutch Public Prosecution Service has a strong position when it comes to the
prosecution of criminal offences. This position is further strengthened by the so-called
discretionary principle applicable in the Netherlands, which determines that alleged
defendants are prosecuted only if it is in the public interest.

This exceptionally wide discretion of the Dutch prosecution is counterbalanced by
Article 12 of the Dutch Code of Criminal Procedure. This procedure for so-called “Article
12 proceedings” stipulates that a directly interested person can file a written complaint
with the court of appeal against this decision not to prosecute. The court of appeal can
declare this complaint inadmissible or unfounded without further investigation. If the
court of appeal finds the complaint admissible, complainants receive a notice to appear
in court, because no substantive decision can be made without hearing complainants.
The court of appeal then decides whether prosecution in a criminal court should take
place. Both evidentiary feasibility (whether there is sufficient evidence to prove the
criminal offence conclusively) and the principle of prosecutorial discretion (whether
prosecution can be dispensed with because of public interest reasons) play a role in
this decision.
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In the last fifteen years, the number of complaints in the Netherlands has increased
by 1559%, from 2000 complaints in 2005 up to 3100 complaints in 2015. Article 12
proceedings are a last resort for citizens to exercise their right and correct the system. By
appealing the decision not to prosecute, directly interested persons such as victims can
achieve that the offence will still become the subject of criminal prosecution. Article 12
proceedings are the only control mechanism and formal correction on the prosecutor’s
refusal to bring individual cases to court.

Only a total of 9% of the complaints filed between 2000 and 2015 were declared well-
founded, whereas 68% were rejected, and 8% were declared as inadmissible by the
court of appeal (De Meijer, Simmelink, Willemsen, Korf, & Benschop, 2017). If the court
of appeal rejects the complaint or declares it inadmissible, the legal obligation to hear
complainants may be waived. This means that in more than 75% of the appeals, filing a
complaint does not yield a favorable decision for the alleged victims, meaning that the
crime is not prosecuted in court, nor does it yield an opportunity to voice one’s opinions
during a hearing before the court of appeal.

THE CURRENT RESEARCH

Our study aims at critically examining the role that perceived procedural justice plays
in the context of the Dutch Article 12 proceedings that victims can use to appeal the
prosecutorial decision not to prosecute. In this interesting context of alleged victims
who have exhausted the last legal remedy left to challenge a prosecutorial decision
on their case, we aim to examine the influence of perceived procedural justice on trust
in criminal justice institutions while also taking into consideration victims' outcome
concerns, as some may argue that such concerns may impact victims' trust more
strongly than procedural justice concerns (Jasso, 1994; 1999; Sabbagh, Dar, & Resh, 1994;
Shapiro & Brett, 2005).

Citizens’ trust in criminal justice institutions is critical to citizens’ cooperation with
justice, their compliance with the law, and their commitment to the rule of law. Much
research has focused on public attitudes towards the legitimacy of the criminal justice
system (for an overview, see Tyler, 2009). Findings in this literature show that trust in,
and legitimacy of, the criminal justice system as such is often related to trust in specific
criminal justice authorities (De Keijser & Elffers, 2009; Hough, Jackson, Bradford, Myhill, &
Quinton, 2010). The criminal justice system indeed is interdependent and fragmented
and relies on specific institutions, such as the police, the prosecution service, and the
courts (Neubauer & Fradella, 2015). Although separate, these institutions are related
because they cooperate in maintaining social order. We believe that in particular the
prosecution, who decides not to prosecute, and the court of appeal, who decides on
complainants’appeal, play an important role together with the criminal justice system as
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such when it comes to complainants'perceptions of trust in the context of Dutch Article
12 proceedings. As such, we will focus on these specific criminal justice institutions in
this chapter.

Research has shown that fair treatment by authorities promotes all kinds of positive
reactions, such as citizens’ cooperation (Sunshine & Tyler, 2003), compliance with the
law (Tyler & Lind, 1992; Tyler & Huo, 2002), satisfaction with the criminal justice system
(Laxminarayan, Bosmans, Porter, & Sosa, 2013), and trust in legal authorities (Murphy,
Mazerolle, & Bennett, 2014; Tyler, 2001). We therefore propose that perceived procedural
justice will be positively associated with trust in the prosecution, trust in criminal law
judges, and trust in the criminal justice system in our study among Dutch complainants.
Fair treatment during Article 12 proceedings will promote higher levels of trust in these
justice institutions.

Notwithstanding the importance of fair procedures, previous research has shown the
importance of outcome concerns such as material compensation, safety, restoration
of harm, and retribution for victims in criminal justice contexts (Laxminarayan, 2012;
Pemberton, 2009). These concerns might play an important role in the context of
Article 12 proceedings too. Victimological research has often utilized a division between
procedural concerns and outcome concerns (Landls & Goodstein, 1986). Both a fair
and respectful treatment and desired outcomes are a necessity for effective justice
(Hough, Ruuskanen, & Jokinen, 2011). This means that if we want to critically test the
importance of perceived procedural justice, we should take the role of outcome fairness
and outcome favorability into consideration.

Only a small part of the complaints against a decision not to prosecute are declared
well-founded, resulting in more than 75% of the complaints that do not lead the offence
to become the subject of criminal prosecution. This means that citizens who appeal the
prosecutorial decision often do not get the outcome they want or expect to receive.
Especially because Article 12 proceedings are virtually the last resort for citizens to
effectuate their rights and appeal the prosecutorial decision because all legal remedies
have been exhausted, it is presumed that such a decision delivered by the court of
appeal will be perceived as unfair and unfavorable, and will play an important role in
complainants’trust judgments on criminal justice institutions.

Having said this, we believe that being treated fairly by important criminal justice
institutions matters more to the complainants involved. Indeed, previous research has
shown that procedural concerns are a more important determinant of evaluations of
institutions than instrumental concerns (Benesh & Howell, 20071; Tyler, Casper, & Fisher,
1989). For that reason, we propose that perceived procedural justice will be more
strongly related to trust in the prosecution, criminal law judges, and the criminal justice
system than concerns of outcome favorability and outcome fairness.

65



66

Interacting with Procedural Justice in Courts

In addition to procedural and outcome concerns of justice, Lind (1994) marks another
form of justice, which can be conceived as a general concern of justice. This form of
justice relates to people’s feeling of being solidly entrenched in society, assuring that
government power is not going to be used against them. This general concern of justice
is more of a personal impression of justice which tells people something about their
relationship to authorities, and whether the situation as such is seen as fair. We believe
that such a general concern of justice might be important for complainants’ trust in
criminal justice institutions too. For this reason, we will measure this general concern of
justice and explore whether it is reliably related to trust in criminal justice institutions.

The main emphasis of this chapter is therefore on how people perceive Article 12
proceedings. With our main questionnaire, we measured perceptions of procedural
justice, outcome fairness, outcome favorability, and general concerns of justice eight
months after complainants had appealed the prosecutorial decision. This means that
this questionnaire measured the level of fairness that people experienced, how favorable
and fair they perceive the court’s decision they received, and what their general concern
of justice was at the moment that their legal proceedings were pending.

In our study, we also take into consideration which role these procedural justice and
outcome concerns played at the moment that complainants commenced Article
12 proceedings. To study this issue, we also worked with a baseline questionnaire,
measuring complainants’ motives for commencing Article 12 proceedings. We believe
that taking these motives into account is interesting for several reasons. Hollander-
Blumoff and Tyler (2008), for example, distinguish between instrumental motivations
and fairness motivations. These authors argue that when people bring a dispute to the
legal system for resolution and start interacting with the legal system, they deeply care
about the fairness of the process that is used to resolve their dispute, separately and
apart from their interest in achieving favorable outcomes. Miller and Ratner (1998), too,
argue that the role of self-interest concerns, such as material outcomes, is not as great as
many formal theories assume. Furthermore, they demonstrated the disparity between
motivational drives and actual attitudes and behavior, and showed that people’s belief
in the power of self-interest concerns, such as achieving favorable outcomes, leads
them to overestimate its impact on actual attitudes and behaviors. In other words, the
role of instrumental concerns is often not as great as many assume.

In sum, the main purpose of our study is to test the prediction that procedural justice
plays an important role in shaping of trust in important criminal justice institutions. We
propose that being treated fairly by important criminal justice institutions matters more
to the complainants involved than the fairness or favorability of the outcomes they
receive. Our main questionnaire was intended to obtain data which will help to test our
prediction. Another purpose of our study is to explore the motives that people have to
commence legal proceedings, and whether these motives affect the actual experiences
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people have when Article 12 proceedings are pending. We measured these motives
with our baseline questionnaire.

METHOD

Research Procedure

In consultation with four courts of appeal in the Netherlands,” we sent 150 baseline
questionnaires (T ) to each court of appeal, resulting in a total of 750 questionnaires.
These questionnaires were provided to the courts of appeal together with stamped
reply envelopes. The courts of appeal included these questionnaires with a written
notification of receipt of the complaint to the complainants who filed their complaint
between January and June 2015. Complainants were informed that their identities would
remain anonymous, that data would be reported in aggregate only, that the study was
conducted independently from the Dutch Judiciary and the Public Prosecution Service,
and that only researchers at the university responsible for conducting the study would
have access to the data.

All in all, of the 750 baseline questionnaires that had been sent out by the courts to
potential respondents, 260 complainants replied and agreed to participate, resulting
in a 34.67% response rate. These respondents were fairly evenly distributed over the
court of appeal in Amsterdam (40 respondents, 27%), Arnhem (67 respondents, 45%),
Leeuwarden (58 respondents, 39%), Den Bosch (54 respondents, 36%), and The Hague
(30 respondents, 25%).2

After filling out the baseline questionnaire, respondents were informed that they could
give their address if they were willing to answer our main questionnaire (T,) on the way
the court of appeal had handled their complaint. Because courts of appeal strive to
decide on these complaints within 6 months after receipt, the main questionnaire was
sent eight months after respondents had received the baseline questionnaire. Of the
260 respondents who replied to the baseline questionnaire, 211 (81.15%) indicated their
intention to answer the main questionnaire. Of these 211 respondents, 109 respondents
eventually filled out the main questionnaire, resulting in a 51.65% response rate.?

1 There are four courts of appeal in the Netherlands. The Arnhem-Leeuwarden court of appeal has a
separate hearing location in both Arnhem and Leeuwarden. We conducted our studies at both locations.

2 These are percentages of the total number of 150 questionnaires sent per court.

3 A post-hoc G*power analysis (Faul, Erdfelder, Lang, & Buchner, 2007) indicated that with a = .05, and a
medium average effect size (f= .15, Cohen, 1988), the sample of this study (N = 109) has an average
statistical power of .94 to detect the predicted main effects of procedural justice, outcome fairness,
outcome favorability, and general justice, which was deemed sufficient for the current purposes.
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Respondents

Ourfinal T, sample of 109 respondents consisted of 77 men (71%) and 31 women (28%).
One respondent (1%) did not state their sex. Respondents’ ages varied from 16 to 87
with an average of 53.45 years (SD = 14.60). Respondents’highest education completed
varied from primary school (4 respondents, 4% of the sample), junior secondary
vocational school (15 respondents, 14% of the sample), senior secondary vocational or
general school (35 respondents, 32% of the sample), to higher professional education or
university (49 respondents, 45% of the sample). Three respondents (3% of the sample)
reported having completed different types of education, such as vocational certificates.
Three respondents (3% of the sample) did not state their educational level.

Respondents’ complaints were related to several criminal offences. By using various
categories, we asked respondents to indicate how the offence was best described. One of
the categories enabled respondents to give their own description, if not included in the
categories yet. Many respondents indicated multiple categories. Most criminal offences
were related to maltreatment and violence (40 respondents, 37%). Other commonly
indicated categories were threat (32 respondents, 29%) and theft (26 respondents,
24%). Part of the respondents (34 respondents, 22%) gave their own description of the
complaint, in which they mentioned unlawful entry of a dwelling, defamation, slander,
discrimination, forgery of documents, and embezzlement.

The majority of the respondents indicated that they were involved in Article 12
proceedings as a victim (96 respondents, 88%). A minority indicated that they
represented the victim (14 respondents, 13%). Some respondents indicated to be both
victim and representative of the victim. Four respondents (4%) indicated to be involved
in Article 12 proceedings in a different capacity, such as a parent or a guardian.

The majority of respondents (91, 84%) had no prior experience with Article 12 proceedings.
Of the 17 respondents who had prior experience with Article 12 proceedings, the
majority (10 respondents, 59%) had commenced Article 12 proceedings once before.

T1 Measures

The main questionnaire measured respondents’ opinions on how their case was treated
during Article 12 proceedings at T,.* This main questionnaire was sent eight months
after complainants had received the baseline questionnaire at T,.

4 Since we report on all measurements in our study, we should note that we used 52 items in the main
questionnaire measuring other reactions, such as information provision by the court of appeal, and
perceived social distance to criminal justice institutions. These items were measured prior to the variables
reported here, were included for exploratory purposes, did not affect the effects reported here, and are
available on request.



Trust in Criminal Justice Institutions

Procedural justice at T,. We asked respondents to indicate whether and how much they
agreed with the following eight statements regarding fairness during the handling of

ni

their case: "l could voice my opinions,”“My opinion was taken seriously,”“My opinion was

"

carefully noted, " There was sincere attention for my story,”l was treated in a fair manner,
"l was treated in a just manner,”’l was treated in a polite manner,"and “l was treated with
respect” Reliability analysis showed that the perceived procedural justice items had
strong internal consistency (a = .97). Exploratory Factor Analysis (EFA) using Maximum
Likelihood (ML) extraction (Kim & Mueller, 1977) revealed that these items loaded on
one factor (A = 6.50, loadings > .75). We averaged the items into a perceived procedural

justice scale.

Outcome fairness at T,. Respondents were asked to indicate whether and how much
they agreed with the following statements: “l achieved a just outcome”and “l achieved
a fair outcome”. The Spearman-Brown statistic, which is viewed as the most appropriate
reliability coefficient for a two-item scale (Eisinga, Te Grotenhuis, & Pelzer, 2013), showed
that the items were substantially correlated (r, = .94, p < .001). The items were averaged
to form an outcome fairness scale.

Outcome favorability at T,. Respondents were asked to indicate whether and how much
they agreed with the following statements: "l achieved an outcome which is favorable
to me”and”“l was awarded compensation” These two items were correlated significantly
(r.=.62,p <.001) and were averaged to form an outcome favorability scale.®

General justice at T,. We measured respondents’ perceptions of general justice by
asking them to indicate whether and how much they agreed with the following two
statements: “Justice has been done regarding the reason | had to file a complaint
against the decision not to prosecute”and “The injustice that constituted the reason for

5 This means that for our analyses involving perceptions of procedural justice, we used the items that
concern the fairness perceived by respondents during the handling of their case (that is the period
between filing the complaint not to prosecute and eight months later). Because of the relatively large
number of appeals that do not lead to an actual court hearing, we did not focus our main analyses
on the fairess perceived by respondents during the actual court hearing. The same goes for outcome
concerns. Despite the court of appeal’s ambition to decide cases within six months, we expected that
the court of appeal had not yet decided eight months after complainants had commenced proceedings
(and this indeed proved to be the case). For this reason, our items concern the fairness and favorability of
the outcome achieved after eight months, regardless of whether complainants had received the actual
court’s decision yet.

6  Some studies examined the effects of outcome fairness and outcome favorability separately (Lind,
Kanfer, & Earley, 1990; McEwen & Maiman, 1984; Tyler, Huo, & Lind, 1999), whereas other studies looked
at the effects of outcome favorability as a construct that captures both outcome fairness and outcome
valence (Brockner & Wiesenfeld, 1996). Exploratory Factor Analysis (EFA) using Maximum Likelihood (ML)
extraction revealed that our items on outcome fairness and outcome favorability loaded on one factor
(\ = 3.05; loadings > .35). Reliability analysis showed that the four items had strong internal consistency
(a = .89). We re-tested all analyses reported using the 4-item outcome favorability scale. These analyses
did not show different results than the ones presented in our results section.

69



70

Interacting with Procedural Justice in Courts

my complaint has been restored”. Because the items were reliably correlated (r, = .76,
p <.001), the items were averaged to form an outcome favorability as a motive scale.

Trust in the Dutch Public Prosecution Service at T,. Trust appears to be a complex,
multifaceted concept with cognitive, emotional, and behavioral components that all
operate at both the interpersonal and the institutional level. We therefore measured
trust in the criminal justice institutions that interested us (trust in the Dutch Public
Prosecution Service, Dutch judges, and the Dutch criminal justice system) by using a
multi-item scale that consisted of items based on a literature review (Grimmelikhuijsen &
Knies, 2017; Mayer, Davis, & Schoorman, 1995; Tyler, 2001; Tyler & Huo, 2002). Specifically,
to assess respondents’trust in the Dutch Public Prosecution Service, respondents were
asked to indicate their level of agreement with the following six statements: ‘I have
confidence in the Public Prosecution Service," The Public Prosecution Service protects

i

victims'rights in a good way,”l am confident that the Public Prosecution Service does the
right thing,” The Public Prosecution Service is impartial,”The Public Prosecution Service
acts with due care”and“The Public Prosecution Service treats people in a good way” The
items demonstrated strong internal consistency (a = .94). EFA with ML extraction also
revealed that the six items loaded on a single component (A = 4.77; loadings > .70) and,

therefore, were averaged to yield a Trust in the Public Prosecution Service scale.

Trust in Dutch judges at T,. We measured trust in Dutch judges by asking respondents
to what extent they agreed with the following six statements: ‘I have confidence in
Dutch judges,"Judges protect victims'rights in a good way,“l am confident that Dutch
judges do the right thing,“Dutch judges are impartial,"“Dutch judges act with due care”
and “Dutch judges treat people in a good way.'The items demonstrated strong internal
consistency (a = .96). EFA with ML extraction also showed that the six items loaded on
a single component (A = 4.95; loadings > .80) and, therefore, were averaged to yield a

Trust in Dutch Judges scale.

"

Trust in the Dutch criminal justice system at T,. We measured trust in the Dutch criminal
justice system by asking respondents to indicate their level of agreement with the
following six statements: ‘I have confidence in the Dutch criminal justice system, " The
Dutch criminal justice system protects victims'rights in a good way,“l am confident that
the Dutch criminal justice system does the right thing,”The Dutch criminal justice system
is impartial,“People working in the Dutch criminal justice system act with due care”and
“People working in the Dutch criminal justice system treat people in a good way.' The
items demonstrated strong internal consistency (a = .93). EFA with ML extraction also
indicated that the six items loaded on a single component (A =4.51; loadings > .70) and,

therefore, were averaged to yield a Trust in the Dutch Criminal Justice System scale.
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To Measures

With the baseline questionnaire measured at T, we assessed respondents’ motives for
commencing Article 12 proceedings directly after they filed their complaint.

Procedural justice as a motive at T, Based on our analysis of the literature on procedural
justice (Leventhal, 1980; Lind & Tyler, 1988; Moorman, 1991), we measured how important
perceived procedural justice was for respondents by 4 asking them to indicate whether
and how much they agreed with the following eight statements as a response to the
question why respondents commenced Article 12 proceedings:“Because | want to voice

"u

my opinions,

"

Because | want my opinion to be taken seriously, “Because | want my
opinion to be carefully noted,"Because | want sincere attention for my story,""Because
| want to be treated in a fair manner,“Because | want to be treated in a just manner,
"Because | want to be treated in a polite manner,” and “Because | want to be treated
with respect”. All responses in our study were measured using 7-point Likert-type scales
(1 = strongly disagree, 7 = strongly agree). Reliability analysis showed the expected
procedural justice items had strong internal consistency (a =.92). EFA with ML extraction
showed acceptable loadings on one factor (A = 5.24; loadings > .70). Accordingly, the
items were averaged to construct a Procedural Justice as a Motive scale.

Outcome fairness as a motive at T, To assess how important outcome fairness was for
respondents in commencing Article 12 proceedings, we used two items inspired by
Lind, Kanfer, and Earley (1990) and McEwen and Maiman (1984). Respondents were
asked to indicate whether and how much they agreed with the following statements in
response to the question why they had commenced Article 12 proceedings: “Because
| want to achieve a just outcome”and “Because | want the outcome to be fair” Because
the items were reliably correlated (r, = .71, p < .001), the items were averaged to form an
Outcome Fairness as a Motive scale.

Outcome favorability as a motive at T . To assess how important outcome favorability
was for respondents in commencing Article 12 proceedings, we used an item inspired
by Tyler, Huo, and Lind (1999), and an item on damage compensation, which we
considered to be important in the specific context of Dutch Article 12 proceedings.
Specifically, respondents were asked to indicate whether and how much they agreed
with the following statements in response to the question why they had commenced
Article 12 proceedings:“Because | want to achieve an outcome which is favorable for me”
and“Because | want to be awarded compensation”. Because the items were significantly

7 Since we report on all measurements in our study, we should note that we used 11 items in the baseline
questionnaire measuring other reactions, such as the degree to which complainants felt informed by the
police, and felt that the prosecution had explained to them why they decided not to prosecute. These
items were measured after the variables reported here, were included for exploratory purposes, did not
affect the effects reported here, and are available on request.
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correlated (rx = .63, p < .001), the items were averaged to form an Outcome Favorability
as a Motive scale.

General justice as a motive at T, To assess how important a general concern of justice
was for respondents in commencing Article 12 proceedings, we asked them to indicate
whether and how much they agreed with the following two statements inspired by
Lind (1994) in response to the question why respondents had commenced Article
12 proceedings: “Because no justice will be done if prosecution does not take place,
“Because what happened is unjust and the situation should be restored.” Because the
items were significantly correlated (rs = 40, p <.001), the items were averaged to form a

General Justice as a Motive scale.

Trust in criminal justice institutions at T,, We measured trust in the Public Prosecution
Service, trust in Dutch judges, and trust in the criminal justice system by using the exact
same multi-item measures as those used in the baseline questionnaire. The items used
again demonstrated strong internal consistency and loaded on a single component
in EFAs with ML extraction for trust in the Dutch Prosecution Service (a = .93, A = 4.49;
loadings > .75), trust in Dutch judges (a = .97, A = 5.15; loadings > .85), and trust in the
Dutch criminal justice system (a = .93, A = 4.46; loadings > .60).

RESULTS

Descriptive Statistics and Correlations at T,

Bivariate correlations and descriptive statistics including means and standard deviations
for procedural justice, outcome fairness, outcome favorability, general justice, our
trust in criminal justice institutions variables, and background variables measured by
the main questionnaire are presented in Table 3.1. Because adding our background
variables to the analyses together with the main variables did not influence the main
effects reported here, we decided to exclude these variables from the analyses and
the following presentation of our findings to enhance interpretation of the findings
presented.
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Main Analyses of T, Data

AsTable 3.1 shows, all four forms of justice were positively correlated with trustin criminal
justice institutions. To test our prediction that perceived procedural justice would be
positively associated with trust in the criminal justice institutions, we performed single
regression analyses. These analyses revealed strong statistically significant relationships
between perceived procedural justice and trust in the prosecution (b =.56, 3 =.77, t(80)
=10.82,p<.001),judges (b =.58, 3 = .68, t (83) = 843, p < .001), and the criminal justice
system (b = 47, 3 = .65, t (80) = 7.56, p < .001), indicating that those who perceived
higher levels of procedural justice also stated that they had higher levels of trust in the
criminal justice institutions.

To test our prediction that procedural justice would be more strongly related to
trust in criminal justice institutions than concerns of outcome fairness and outcome
favorability, we performed usefulness analyses involving hierarchical multiple regression
(Darlington, 1968). To understand the unique contribution of procedural justice to trust
in the criminal justice institutions, we first entered the other three variables (outcome
favorability, outcome fairness, and general justice) in the regression analysis, and then in
a next step procedural justice. The increment in variance explained between the steps
represents the independent contribution — the usefulness — of perceived procedural
justice in explaining variation in trust in criminal justice institutions. Similar analyses were
performed to determine the unique contribution of outcome favorability, outcome
fairness, and general justice. This means that each time, we first entered the other three
variables in a regression analysis, and then in a next step the variable whose unique
contribution to trust in criminal justice institutions we wanted to understand. Table 3.2
shows the results of these usefulness analyses.

Table 3.2 Unique Contribution of Separate Forms of Justice

Trust in the Prosecution Trust in Judges Trust in the Criminal Justice
System
B B (SE) R? B B (SE) R? B B (SE) R?

Procedural ~ 58***  44(07)  .18%**  49*** A42(09)  13%x gyEex 35(09) 2%
Jjustice
Outcome =17 -13(.10) 01 =15 -14(.16) .00 -09 -07(14) -01
fairness

Outcome 02 03(15 .00 -03 -05 (22) .00 .05 06(20) -01
favorability

General 43 37(12) 05%* 46% 45(.19) 04* 31 26 (17) 01
concern of
justice

Note. Entries in Column 1 and Columns 2 are the standardized and unstandardized regression coefficients for
an equation including all variables. Standard errors are in parentheses. Entries in Column 3 are the increments
in the adjusted square of the multiple correlation coefficient for variables entered singly.

*p<.05% p<.01**p<.001.
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Table 3.2 shows that perceived procedural justice is positively associated with
respondents’trust in the prosecution (b = 44, 3 = .58, t (73) = 6.08, p <.001), judges (b =
42,3 =49, t(76) =444, p < .001), and the criminal justice system (b = .35, 3 = 47,t (73)
=3.98, p <.001). Outcome fairness and outcome favorability do not uniquely contribute
to trust in the criminal justice institutions. Table 3.2 shows that respondents’trust in the
prosecution, judges and the criminal law system is more strongly influenced by their
procedural fairness judgments than their judgments on outcome fairness and outcome
favorability.

General concerns of justice, too, are positively associated with respondents’trust in the
prosecution (b=.37,=43,t(73)=3.20,p < .01),and judges (b = 45, 3 = 46,1 (76) = 2.39,
p < .05). However, as Table 3.2 shows, procedural justice is more strongly related to trust
in the prosecution, criminal law judges, and the criminal justice system than concerns
of general justice. This means that although general concerns of justice significantly
contribute to trust in the prosecution and trust in criminal law judges as well, perceived
procedural justice makes a stronger unique contribution to respondents’ trust in the
prosecution (AR? = .18, p < .001), judges (AR? = .13, p < .001), and the criminal justice
system (AR? = .12, p < .001) beyond concerns of outcome fairness, outcome favorability,
and general justice.

Figure 3.1 illustrates the unique contribution of perceived procedural justice to trust in
criminal justice institutions beyond concerns of outcome fairness, outcome favorability,
and general justice.

6 Prosecution
Judges

Criminal Justice System

4 el

I

Trust

[

Low High
Procedural Justice

Figure 3.1. Respondents’ evaluations of criminal justice institutions as a function of their perceptions of
procedural justice being relatively low (-1 SD) and relatively high (+1 SD).
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Figure 3.1 shows the positive relationship between perceived procedural justice and
trust in criminal justice institutions, and distinguishes between those respondents who
were estimated to score 1 standard deviation below the mean of procedural justice
(-1 SD) and those who were estimated to score 1 standard deviation above the mean
of procedural justice (+1 SD). Respondents who perceived a relatively unfair treatment
(-1 SD) scored relatively low on their trust in the prosecution, judges, and the criminal
justice system. Respondents who perceived a relatively fair treatment (+1 SD) scored
significantly higher on their trust in the prosecution, judges, and the criminal justice
system.

Descriptive Statistics and Correlations at T

Bivariate correlations and descriptive statistics including means and standard deviations
for procedural justice, outcome fairness, outcome favorability, and general justice
as motives for commencing Article 12 proceedings, our own trust in criminal justice
institutions variables, and background variables measured by the baseline questionnaire,
are presented in Table 3.3.
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AsTable 3.3 shows, respondents scored higher on their trust in criminal justice institutions
in the baseline measurement than in the main measurement. The differences between
our measurements at the main level and baseline level differ significantly with regard to
respondents’trust in judges, F(1, 84) = 32.22, p < .001, r]pzz .28, trust in the prosecution,
F(1,83)=12.86,p < .01, an: .13, and trust in the criminal justice system, F(1, 83) = 44.36,
p <.0071, np2: 35.

We tested whether the motives respondents had at T for commencing Article 12
proceedings differed significantly from each other. We found that procedural justice
as a motive differed significantly from outcome fairness as a motive, £(1, 254) = 8.75,
p < .001, r]pz = .32, outcome favorability as a motive, F(1, 253) = 2.86, p < .001, r]pzz
.19, and general justice as a motive, F(1, 254) = 4.04, p < .001, r]p2: 14, indicating that
respondents scored significantly higher on outcome fairness and general justice than
on procedural justice as a motive for commencing Article 12 proceedings. Respondents
scored significantly lower on outcome favorability as a motive, indicating that achieving
a favorable outcome mattered less to them than being treated fairly as a motive for
commencing Article 12 proceedings.

Additional Analyses atT and T,

In order to determine whether respondents’ motives for commencing Article 12
proceedings measured by the baseline questionnaire influenced the unique contribution
of perceived procedural justice, we performed additional analyses to control for these
motives. For this purpose, we performed usefulness analyses again. Table 3.4 shows the
results of these analyses.

Table 3.4
Unique Contribution of Separate Forms of Justice, Controlled for Respondents’ Motives at T,

Trust in the Prosecution Trust in Judges Trust in the Criminal Justice
System
B B (SE) R? B B (SE) R? B B (SE) R?

Procedural S56%** 42 (.07) 7%xx A9*** 42 (10) 13%xx A8***  35(09) J2xxx
Jjustice
Outcome -23 -17(11) 01 -18 -16 (17) .00 -08 -06 (15 -01
Fairness
Outcome 04 05(15) -01 -03 05(.23) -01 .05 07(20) -01
Favorability
General 49** 42(12) 06** A7* 46 (.20) 03* .30 25(.18) 01
Justice

Note. Entries in Column 1 and Column 2 are the standardized and unstandardized regression coefficients for
an equation including all variables. Standard errors are in parentheses. Entries in Column 3 are the increments
in the adjusted square of the multiple correlation coefficient for variables entered singly.

*p<.05% p<.01**p<.001.
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Table 3.4 shows that the unique contributions of separate forms of justice remain virtually
the same when respondents’ motives for commencing Article 12 proceedings are
included in the analyses. Thus, the positive unique contribution of perceived procedural
justice is maintained for respondents’trust in the prosecution (AR?=.17,p <.001), judges
(AR?=.13,p <.001),and the criminal justice system (AR?=.12,p < .001) beyond concerns
of outcome fairness, outcome favorability, and general justice, and beyond respondents’
motives for commencing Article 12 proceedings. The unique contribution of perceived
generaljusticeis, though relatively smaller than the contribution of perceived procedural
justice, maintained for respondents’ trust in the prosecution (AR?> = .06, p < .01), and
judges (AR? = .03, p < .05) too. This indicates that the influence of perceived procedural
justice on respondents’trust judgments is not subjected to how important respondents
seemed to find fair treatment and restoration of justice as motives for commencing
Article 12 proceedings.

Measuring trust in criminal justice institutions at two measurement moments enabled
us to examine whether respondents’ trust in criminal justice institutions judgments
measured with the baseline questionnaire influenced the association between
perceived procedural justice and trust ratings as shown in Figure 3.1. Therefore, we
performed additional analyses in which we controlled for the T  trust judgments. Table
3.5 shows the results of these analyses.

Table 3.5
Unique Contribution of Separate Forms of Justice, Controlled for Respondents’ Trust Judgments at T,

Trust in the Prosecution Trust in Criminal Judges Trust in the Justice System
B B (SE) R? B B (SE) R? B B (SE) R?

Trust Judgment ~ 22** 20(07)  .04* 33 34(08) 11 49 .53 (.08) 22%**
atT,
Procedural S54%%%39(07)  16%F 4% 35(09)  .10%** 34 25(07) 06%*
Justice
Outcome =22 -16(.10) .01 -20 -19(14) .01 =25 -19(11) 01
Fairness
Outcome 01 -01(14) .00 -03 -04(20) .00 14 18 (.16) .00
Favorability

General Justice ~ A7*** 40 (11)  .06*** 47 47(17)  .04% 36" 30(.14) 02*

Note. Entries in Column 1 and Column 2 are the standardized and unstandardized regression coefficients for
an equation including all variables. Standard errors are in parentheses. Entries in Column 3 are the increments
in the adjusted square of the multiple correlation coefficient for variables entered singly.
*p<.05%p<.01**p<.001.

Table 3.5 shows that respondents’ trust in the prosecution, judges, and the criminal
justice system measured at the baseline level (T ) uniquely contributes to their trust in
the prosecution (3 = .22, t (71) = 3.06, p < .01), judges (B = .33, t (74) = 4.18, p < .001),
and criminal-justice system (3 = 49, t (70) = 6.40, p < .001) eight months later (T]).The
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unique contributions of separate forms of justice were still present when respondents’
trust judgments measured by the baseline questionnaire were included in the analyses.

Perceived procedural justice positively contributed to trust in the prosecution (AR? =
16, p < .001), judges (AR* = .10, p < .001), and the criminal justice system (AR? = .06,
p < .001). General justice, too, positively contributed to trust in the prosecution (AR? =
.06, p < .001), and judges (AR? = .04, p < .01). Moreover, when we controlled for the trust
judgments measured at T, general justice positively contributed to trust in the criminal
justice systemat T, (AR*=.02, p < .05).

Thus, although respondents’ trust in criminal justice institutions at the beginning of
Article 12 proceedings significantly contributes to their trust judgments measured eight
months later, perceived procedural justice positively contributed to respondents’trust in
the prosecution (AR? =.16, p < .001), judges (AR*=.10, p < .001), and the criminal justice
system (AR? = .06, p < .01) beyond concerns of outcome fairness, outcome favorability,
and general justice, and beyond respondents’trust judgments measured at the baseline
level. This indicates that respondents’ perceptions of having been treated fairly continue
to be important, although their judgments on trust in criminal justice institutions at
the moment they commenced Article 12 proceedings matter as well. However, these
baseline-level trust judgments were less strongly associated with trust ratings than
respondents’ concerns of procedural and general justice.

DISCUSSION

The criminal justice system is an important formal mechanism through which
democratic governments control their citizens. Discretionary power used during the
day-to-day functioning of the criminal justice system may threaten its very existence by
creating perceptions of unfairness and injustice as experienced by these citizens (Landls
& Goodstein, 1986). It is therefore of great importance that citizens have confidence in
the functioning of the criminal justice system as such, and in the system’s professional
representatives with whom they interact. Our study makes several useful contributions
to the study of trust in criminal justice institutions by focusing on the specific context
of complainants who have appealed against a discretionary decision not to prosecute
an alleged defendant for a criminal offence, at four courts of appeal in the Netherlands.

We proposed that fair treatment during Article 12 proceedings promotes higher levels
of trust in criminal justice institutions, and that perceived procedural justice is more
strongly related to trust in these institutions than concerns of outcome fairness and
outcome favorability. Our findings support these predictions, and imply a strong overall
impact of procedural justice. High levels of perceived procedural justice produced
higher levels of trust in the prosecution, in judges and in the criminal justice system
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as such. Furthermore, our study showed that the influence of perceived procedural
justice on trust judgments is not subject to how important complainants seemed to
find procedural justice and outcome concerns as motives for commencing Article 12
proceedings.

Limitations

It is important to note that alleged victims who commence Article 12 proceedings
represent a minority of the victims who come into contact with the criminal justice
system. Consequently, the findings of this study may not generalize to the majority of
criminal justice victims in general. We are aware of the fact that we studied a relatively
narrow population of complainants. We believe, however, that it is important to study
the influence of perceived procedural justice in a context where citizens are dissatisfied
with the legal system and distrust important legal institutions.

Furthermore, it is important to consider the low response rates of both the main
questionnaire (52%) and the baseline questionnaire (35%), and the potential selection
effects that this may have caused. We should note that the baseline questionnaires were
sent out by the courts, and we cannot be sure whether these questionnaires reached
all our potential respondents. Furthermore, although it is conceivable that the group of
respondents that answered our main questionnaire may deviate from the population of
complainants, our comparisons of the baseline and main sample revealed no significant
differences between the two. Gender, educational level, and former experience did not
differ significantly between the respondents who filled out the main questionnaire and
those who did not. Of course, this does not rule out the possibility that this sample was
biased with regard to the way they were treated by legal institutions. The 52% response
rate resulted in a main sample of 109 respondents. Although this sample is not ideal,
power analysis showed that this sample is sufficient to reliably interpret the results of
our analyses (see Footnote 18).

Although we found a strong statistically significant relationship between perceived
procedural justice and trust in criminal justice institutions, beyond other forms of justice
and beyond baseline trust ratings measured at the beginning of Article 12 proceedings,
we acknowledge that these data are correlational, and any inferred causality must be
avoided or treated with caution, and regarded as tentative at best.

Studies on procedural justice and trust in legal authorities present different models
with contrasting relationships between the two, where some studies treated trust as
an antecedent of procedural justice (Lind et al. 1993; Tyler & Blader, 2000; Tyler & Lind,
1992; Van de Walle, 2009), and other studies viewed trust as the result of procedural
justice (Gau, 2010; Hough, Jackson, Bradford, Myhill, & Quinton, 2010; Jackson &
Bradford 2010; Murphy, Mazerolle & Bennett, 2014; Tyler & Huo, 2002). One interesting
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aspect of our study is that we measured trust in criminal justice institutions both at
the beginning of the proceedings, and eight months later, which allowed us to explore
both the influence of trust in the prosecution measured by the baseline questionnaire
on perceived procedural justice measured by the main questionnaire (3 = .22, t (85) =
2.05, p < .05), and the influence of perceived procedural justice measured on trust in the
prosecution, both measured by the main questionnaire (3 =.77,t (80) = 10.82,p < .001).
These findings support the idea that procedural justice is an antecedent of trust. A note
of caution is due here, since the eight months between the two measurements might
cause interpretation flaws.

The Overestimated Role of Instrumental Concerns

In this study, we examined the role that procedural and outcome concerns played both
as perceptions, after people had gone through legal proceedings and interacted with
criminal justice institutions, and as motives, when people had decided to commence
legal proceedings. We did so in a context in which we expected outcome concerns
to be of great importance for the respondents involved. After all, the Dutch Article
12 proceedings are the last legal resort that complainants can use to claim damage
compensation, restoration of harm, and retribution. It is, therefore, the last chance
to secure their own interests. On top of this, more than 75% of the complaints fail to
ensure that the offence becomes the subject of criminal prosecution, which can be a
disappointing and unfavorable result for the alleged victims involved.

Interestingly, our study qualified the expected role of instrumental concerns in
two important ways. We found concerns about the favorability of outcomes to be
less important than we expected, both in people’s motives for commencing legal
proceedings,and in people’s judgments of trust in important criminal justice institutions.

First of all, when we inspected complainants’ motives to commence Article 12
proceedings, we found that concerns of outcome fairness and general justice seemed to
be the most important motives for commencing Article 12 proceedings. Respondents
presented the lowest score on outcome favorability as a motive, indicating that achieving
a favorable outcome mattered less to them than being treated fairly as a motive for
commencing Article 12 proceedings. These findings challenge the premise that what
drives people is not to achieve favorable outcomes and to maximize their own gain, but
rather to achieve a fair and just outcome and to restore justice.

Secondly, neither the fairness nor the favorability of the outcome played a significant
role in respondents’ trust judgments during the main measurement. Our results show
that it is both the perception of being treated fairly, and the general perception that
justice will be done, that make a unique contribution to how complainants’ evaluate
the criminal justice institutions. This means that the impact of instrumental concerns on
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complainants’ actual attitudes and judgments is not as great as instrumental theories
would predict.

These results can be interpreted in the light of what Miller (1999) calls the powerful
myth of the self-interest motive. With this phrase Miller refers to people’s overemphasis
of the belief in self-interest concerns as drivers of their motivated behavior. As a result,
Miller (1999; Miller & Ratner, 1998) argues, people overestimate the impact of self-
interest concerns (such as how favorable their outcomes are) on their actual attitudes
and behaviors. Our results indeed are in line with the view that people overestimate the
influence of outcome concerns on behavior and attitudes: although our respondents
considered outcome fairness as the most important motive for commencing the
complaints procedure (as shown in the baseline questionnaire findings at T ), they cared
more strongly about the fairness of the procedure than about the outcomes yielded
by that procedure when they evaluated their trust in criminal justice institutions (as
revealed in the main questionnaire findings at T,). These findings should be interpreted
with caution, of course, partly because half of our respondents had not yet received the
court’s decision at the time of our main measurement.

Declining Trust in Criminal Justice Institutions

Working with both a main questionnaire and a baseline questionnaire enabled us to
measure complainants’ trust in the criminal justice institutions both at the moment
that complainants commence legal proceedings, and eight months later when they
actually interacted with the legal system. Our analyses demonstrated that complainants’
trust in the prosecution, in judges, and in the criminal justice system was relatively low,
both in the baseline measurement and in the main measurement. Complainants’ trust
ratings did not improve during the eight months after Article 12 proceedings took
place. Furthermore, we found that trust in criminal justice institutions at the beginning
of Article 12 proceedings significantly contributed to their trust judgments measured
eight months later. These baseline trust judgments however, were less strongly
associated with trust ratings than respondents’ perceptions of procedural justice during
the handling of their case.

Although the decrease of complainants’ trust in criminal justice institutions was not
substantial, it was statistically significant. Furthermore, we found a significant positive
influence of perceived procedural justice on the relatively low evaluations at the time
of the main measurement. These findings suggest that when important criminal justice
professionals act in a procedurally fair way, they gain more trust. Complainants’level of
trust was considerably higher when complainants perceived relatively fair treatment
compared to when complainants perceived relatively unfair treatment. Figure 3.1
illustrates this mitigating effect of perceived procedural justice.
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The relatively low levels of trust in criminal justice institutions at both measurement
levels are remarkable, since Article 12 proceedings were created to give alleged victims
the opportunity to voice their opinions and strengthen their trust in the criminal
justice system (Schalken, 2004). The very long lead time of Article 12 proceedings may
have had an impact on the relatively low levels of trust in criminal justice institutions.
Complainants went through a whole legal trajectory, and needed to wait more than
six months for the court to decide on their complaint. This mere fact may have had an
impact on complainants’ dissatisfaction with the system, and may have lowered their
levels of trust in criminal justice institutions.

The Importance of Being Heard

When the Dutch procedure for Article 12 proceedings was revised in 1985 to improve
legal safeguards, the Dutch Minister of Justice stated that the procedure had to be
extended because the complainant should be enabled to feel that justice was being
done (Schalken, 2004). As a result, no substantive decisions could be made without
hearing complainants because they must at least be enabled to feel that their case is
being dealt with seriously.

Because we anticipated that less than half of the respondents who filled out the main
questionnaire would indicate that a court hearing had taken place, in which they had
been heard as complainant (47 respondents, 43%), we developed robust items which
encompassed fair treatment during the handling of their case, i.e. the period between
filing the appeal against the decision not to prosecute and eight months later, and not
the fairness perceived by respondents during the court hearing. Yet we can benefit
from the fact that 62 respondents (57%) had not yet been heard at a court hearing, by
comparing the procedural justice assessments of both groups. We found a statistically
significant relationship between having had a court hearing and perceived procedural
justice (B = .36, t (88) = 3.55, p < .01). Respondents who had been heard at a court
hearing were more likely to perceive their treatment as fair (M = 4.05, SD = 1.98) than
respondents who had not been heard at a court hearing yet (M = 2.62, SD = 1.84), F(1,
87)=12.95p< .01, Np’=.13.

We used eight different items to construct a reliable and robust perceived procedural
justice scale to measure whether people felt that they had been treated fairly. The fact
that being heard at a court hearing significantly contributed to respondents’ feeling
of being treated fairly suggests that being able to voice their opinion, and their
opinion being taken seriously is of great importance for respondents. Indeed, beyond
respondents’ feeling of being treated in a fair and just manner, we found the highest
correlations between respondents’ratings of whether there had been sincere attention
for their story, whether their opinion was carefully noted, and whether their opinion was
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taken seriously and their overall trust in the prosecution (r> .70, p <.001), judges (r> .60,
p < .001), and the criminal justice system (r> .60, p < .001).

Due to efficiency considerations it is understandable that courts of appeal do not give
all alleged victims the opportunity to voice their opinion at a court hearing. However,
looking at it from a perceived procedural justice perspective, hearing all complainants
at court hearings would help complainants feel that they have been treated fairly by
criminal justice professionals and would help strengthen their levels of trust in criminal
justice institutions.

Conclusions

This study aimed to critically test the influence of perceived procedural justice on trust
in criminal justice institutions in the context of alleged victims who have exhausted
the last legal remedy left to challenge a prosecutorial decision on their case. One of
the most notable implications of the findings reported here is that they offer further
empirical evidence for the importance of perceived procedural justice for people’s trust
in criminal justice institutions.

We found that complainants who perceive their treatment during Article 12 proceedings
as fair are more likely to trust the prosecution, criminal law judges, and the criminal
justice system. Our study does not suggest that outcomes are unimportant, but rather
that procedural justice judgments make a significant contribution to people’s trust
judgments beyond judgments of outcome fairness and favorability.
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ABSTRACT

Most studies on procedural justice in the legal system take the perspective of litigants on procedural
justice as their starting point. In-depth understanding of how judges view the fairness of their own
behavior, and whether and how this relates to perceptions of procedural justice by litigants, has been
lacking. Our aim is to fill this void. This chapter examines several hypotheses regarding the relationship
between "proactive" and "reactive" perceptions of procedural justice. Judges and litigants involved in
law cases in the district court of the Mid-Netherlands were asked to assess both the importance of the
outcome and the fairness of the court procedure in which they were involved. Both types of respondents
were also asked which procedural justice component they considered to be the most important during
the court hearing. Multilevel analyses reveal that litigants’ and judges’ evaluations of the same court
hearing are, while different, to some extent related. Judges systematically differed in how important they
regarded litigants’ outcomes, and how fairly they perceived their own behavior towards these litigants.
Results further indicate that how respondents prioritize procedural justice components depends on the
courtroom context, and on the perspective of who is evaluating procedural justice.



Perspectives of Litigants and Judges on Court Procedures

The traditional concern of judges, and the goal emphasized in their legal education
is the correct application of the law to particular legal disputes, in such a way that
people are provided with a forum where they can obtain justice (Tyler, 2007). One of
the key responsibilities associated with being a judge is making decisions that are fair
and just, while simultaneously treating litigants in a fair and just manner. The extent to
which judges use fair procedures when making decisions is critical to people taking
their case to court. The numerous positive effects of treating people fairly have received
considerable attention in the research field of procedural justice (for an overview, see
Lind & Tyler, 1988).

Judges and court staff are becoming more and more interested in how litigants
experience their day in court and whether litigants feel proceedings have been fair. This
is partly due to organizations such as the Center for Court Innovation and the American
Judges Association, which have been key players in the procedural justice movement.
Legal professionals acknowledge that treating people fairly encourages decision
acceptance and leads to positive views about the legal system (Tyler, 2007), but also
that providing people with a sense of procedural fairness may have value in itself. A
sense of procedural fairness, for example, influences litigants notions of self-worth and
status recognition (Lind & Tyler, 1988). Some even suggest that judges have embodied
the concepts of procedural fairness in their everyday lives (Burke & Leben, 2007).

Despite the increasing attention for the perceived perspective of procedural justice in
the legal field and legal profession, far too little attention has been paid to the level of
fairness that judges themselves see in their own behavior towards litigants. Although
procedural justice has been the subject of several courtroom studies, most of these
studies examined fairness perceptions of court litigants, and focused on the aspects
of the judge’s treatment that contributed to these fairness perceptions (Casper, Tyler, &
Fisher, 1988; Lind, 1990; Tyler, 1984, Tyler & Huo, 2002). In other words, these studies take
the perspective of citizens on procedural justice as their starting point.

Proactive Procedural Justice

But what about the perspective of judges on procedural justice? Do judges perceive
their own actions during a court hearing as fair? Which aspects of the way they treat
litigants do they consider to be the most important? In-depth understanding of how
judges view and interpret the fairness of their own behavior has been lacking. Our
study aims to fill this information gap. Our aim is to complement the procedural justice
paradigm by including not only citizens' reactive perspective but also judges’ proactive
perspective of procedural justice.

Greenberg (1987) was the first to make a distinction between “reactive” and “proactive”
theories of distributive and procedural justice in his conceptual paper on taxonomies
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of organizational justice theories. The large number of studies on perceived procedural
justice in the legal domain typically qualify as reactive studies, as they focus on how
people’sjustice judgments affect attitudes, behavior, and decisions (Lind, Kulik, Ambrose,
& De Vera Park, 1993; Tyler, 2003, 2006; Tyler & Huo, 2002). Less frequently studied has
been its proactive counterpart, in which an actor’s perspective of fair procedures is
adopted.

Although some procedural justice studies conducted in the legal field focused on
the question of how authorities can be encouraged to incorporate the principles of
procedural justice in their interactions with citizens (Skogan, Van Craen, & Hennessy,
2015; Van Craen & Skogan, 2017), these studies did not examine how fair these legal
authorities perceive their own actions to be when they interact with citizens. Exceptions
are the studies of Machura (2001, 2003, 2007), in which lay assessors were questioned
about the fairness of the trial in which they were involved. Machura examined how lay
assessors perceived the way professional judges treated the parties involved and found
that these lay assessors employed the same criteria for fair treatment as these parties.

Although procedural justice studies frequently examined how justice receivers
perceive the way they have been treated (Van den Bos, 2005, 2015), there is only limited
knowledge on how justice actors perceive the way they treat justice receivers. Our aim is
to complement the reviewed literature by including both a litigants’ perspective and a
judges’ perspective of justice in our study.

In doing so, we will conceptually and empirically link these two perspectives: we assume
that an actor’s initiating action, such as fostering justice, is closely related to a receiver’s
reciprocating response (Cropanzano, Anthony, Daniels, & Hall, 2017). We propose that
judges’ perceptions of the degree of procedural justice given to litigants during the
court hearing (i.e, proactive procedural justice) are related to litigants’ perceptions
of the degree of procedural justice received during the court hearing (i.e., perceived
procedural justice). We further believe that the meaning of procedural justice for both
judges and litigants may be influenced by what people have at stake when they enter
the courtroom (Grootelaar & Van den Bos, in press). This means that when outcomes
are considered to be more important, litigants will probably pay more attention to
how fairly they have been treated by important legal authorities (Tyler, 1988). The
more people have at stake, the more they may care about the way they are treated by
important legal authorities. We expect the same reasoning to hold true for judges. When
they consider outcomes to be more important for litigants, judges will probably pay
more attention to how fair they treat these litigants. Moreover, judges are probably able
to give a more or less accurate estimate of the importance of the outcome for litigants.
We therefore argue that how important litigants perceive their outcomes to be (i.e,
perceived outcome importance) is related to how important judges perceive litigants'
outcomes to be (i.e,, proactive outcome importance).
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One of the reasons why we believe it is important to add a proactive perspective to the
study of procedural justice in courtrooms, is that if we were to sit in different courtrooms
and watch different judges, we may well see that these judges run their courtrooms
in different ways (Tyler & Bies, 1990). Judges may differ in how they perceive what
litigants have at stake, and how procedurally fair they perceive their own behavior. As
a consequence, focusing only on the perceptions of litigants at the level of individual
cases would yield an incomplete picture. For instance, procedural justice perceptions
of litigants involved in law cases that have all been adjudicated by the same judge may
be similar to each other, because it is the same judge who is evaluated by the litigants.
This raises the question whether all variation in perceived procedural justice can be
explained at case level. Although much may be learned by examining the variation
across cases in our variables, it is also necessary to explore the influence of the fact that
these cases have been adjudicated by different judges. Multilevel analyses of case and
judge variations in outcome importance and procedural justice provide an opportunity
to test the empirical relationships that we propose at two levels: the level of individual
law cases, and the aggregate level of judges adjudicating these cases (Enders & Tofighi,
2007; Hox, 2010).

Procedural Justice Components

The purpose of our study is to increase our understanding of the possible relationship
between proactive and reactive perspectives on procedural justice. One way to do
so is by testing the proposed relationships between procedural justice and outcome
importance at two levels with multilevel analyses, as we explained above. Another way
to do so, is by zooming in on the question what both judges and litigants consider
to be the most important procedural justice component during the court hearing,
and looking for differences and similarities in both answers to this question regarding
prioritized procedural justice components.

Some procedural justice studies contain concrete recommendations for judges on how
to promote procedural justice components such as voice, respect, and neutrality (e.g.,
Brems & Lavrysen, 2013; MacKenzie, 2016; Tyler, 2007), suggesting that those are the
componentsjudgesshouldfocusonduringthecourthearing.ltremainsunclear,however,
whether these components are indeed always perceived as the most important ones
by litigants. It has been found, for example, that citizens who dealt with the court were
more concerned with issues of decision quality, bias, and correctability when compared
to citizens dealing with the police (Tyler, 1988